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JOINT APPENDIX 


4609 [ Received April 14, 1955] 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter of j 

STORER BROADCASTING COMPANY ) 

WGBS-TV, Miami, Florida, ) 

—-- ) Docket No. 

GERICO INVESTMENT COMPANY ) 

WITV, Fort Lauderdale, Florida ) 

) 

BISCAYNE TELEVISION CORPORATION, ) Docket Nos. 10854, 
et al, Miami, Florida ) 10856, 10857, 10858 

) 

WKAT, INC., etal ) Docket Nos. 9321, 

Miami, Florida ) 10825, 10826, 10827 

) 

For Amendment of Section 3. 606 ) 

of the Commission’s Rules and ) 

Regulations, Order to Show Cause, ) 

and Stay ) 


PETITION FOR DE-INTERMIXTURE, 

ORDER TO SHOW CAUSE, AND STAY 

Storer Broadcasting Company (Storer) and Gerico Investment 
Company (Gerico) respectfully allege: 

Preliminary Statement 

1. Storer is the permittee of television station WGBS-TV, Miami, 
Florida, one of two operating UHF stations in the Miami-Fort LaUderdale, 
Florida, area, and has owned and operated WGBS-TV, channel 23, since 
December 23, 1954. The station was formerly owned and operated by 
Tri-County Broadcasting Company as WFTL-TV, Fort Lauderdale, 
Florida, during the period April 7, 1953 to December 23, 1954. Gerico 
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is the permittee of television station WITV, Fort Lauderdale, Florida, and 
has owned and operated the station since November 25, 1953. WTVJ, Inc. 
is the owner and operator of television station WTVJ, channel 4, Miami, 
Florida, which station commenced operation on March 21, 1949 and is the 
only VHF station providing a television broadcast service to any substantial 
portion of the Miami-Fort Lauderdale area. 

4610 1 / Channels 7 and 10, the only other VHF channels available for 

assignment for commercial use in the Miami-Fort Lauderdale area, are 
the subject of pending hearings in which the Hearing Examiners' Initial 
Decisions were issued on January 18, 1955 and March 30, 1955, res¬ 
pectively, and are awaiting further proceedings. 

2. For the reasons set forth hereinafter, it is respectfully requested 
that the Commission: 

(a) Amend Section 3. 606 of its Rules and Regulations by 
appropriate rule-making proceedings, as follows: 2/ 

Channel No. 

City _ ' Present Proposed 

Miami, Florida 2*, 4,7,10,23,33 2*, 23, 33, 39 

Fort Lauderdale, 17,39 17 

Florida 

(b) Issue an order to WTVJ, Inc. to show cause why its license 
and/or construction permit authorizing the operation of 


1/ Channels 5 and 12, West Palm Beach, Florida, are the only other 
VHF channels assigned to a community located within 100 miles 
of either Miami or Fort Lauderdale, WJNO-TV, Inc. is permittee 
of channel 5, operating from a site approximately 72 miles from 
the Miami Post Office, with 100 kw visual power and antenna height 
of 544-feet above average terrain. WEAT-TV, Inc. is permittee 
of WEAT-TV, channel 12, operating from a site approximately 
61 miles from the Miami Post Office, with 112 kw visual power 
and antenna height of 320 feet above average terrain. 

2/ As an engineering matter, channels 45, 51, 57, 63, 69, 75 and 81 
could be assigned to the Miami-Fort Lauderdale area. See Ex¬ 
hibit A (Engineering Statement in Support of Petition) attached. 
Petitioners do not propose such assignment of additional channels, 
since at the present time the area will not support more than four 
television stations (whether UHF or VHF). 
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television broadcast station WTVJ should not be modified so as 
to specify channel 39 in lieu of channel 4 presently assigned. 

(c) Forthwith issue appropriate orders in the said pending pro¬ 
ceedings upon the applications of Biscayne Television Corp. 
et als . (Docket Nos. 10854, 10856, 10857 and 10858) and 
WKAT, Inc. et als. (Docket Nos. 9321, 10825, 10826 and 
10827) staying all further proceedings in connection with 
4611 said applications and proceedings, pending final action by 

the Commission upon the matters raised by the instant 
petition. 

The Imperative Necessity for Deintermixture 

3. The Commission has recognized the necessity for deintermixture 

of VHF and UHF channels by its recent actions relating to the cities of 

3/ 

Albany-Troy-Schenectady, - Peoria, Evansville (Indiana), Madison, 

4/ 

and Hartford.— In the instant petition it will be demonstrated, first, 
that area deintermixture is the only feasible means for preventing the 
imminent demise of the UHF service on a nationwide basis, and, second, 
that the Miami-Fort Lauderdale area is an ideal area for deintermixture 
to UHF-only and can be established as a strong UHF-only center, able to 
contribute toward the essential goal of providing a sound basis for the 
growth and development of the UHF service on a nationwide basis. 

4. Preservation of the UHF television service is admittedly 
necessary to fulfillment of the mandates of the Communications Act of 
1934, as amended (Sections 1, 303, 307(b), 313), and to attainment of 
the essential objective of making possible a nationwide and competitive 
television service. Yet nationwide experience since the inception of 
the first commercial television service in September, 1952 (KPTV, 


3/ Notice of Proposed Rule Making in Docket 11238, released 
December 17, 1954 (FCC 54-1545). 

4/ Public Notice 18416, dated March 31, 1955, calling for comments 
upon petitions for deintermixture. 
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Portland, Oregon, now owned and operated by Storer) demonstrates con¬ 
clusively that the UHF service is in imminent danger of failure on a nation¬ 
wide basis. In the nine-month period from July 1, 1954 through April 1, 
1955, only 14 UHF construction permits have been granted, while 40 UHF 
permits have been surrendered; only 6 UHF stations have commenced opera¬ 
tion, while 27 UHF stations have gone off the air; and only 110 UHF stations 
4612 (of which 3 are non-commercial) are currently on the air. During 
the first quarter of 1955, 4 UHF Permits have been granted, while 15 

permits have been surrendered; and 1UHF station has gone on the air, 

5/ 

while 11 UHF stations have gone off the air.— If the rate of decline of 
operating UHF stations experienced in the first quarter of 1955 is merely 
continued, an additional net decline of 30 operating stations will occur in 
the balance of the year, leaving only 80 UHF stations in operation at the 
year-end. If, however, the Commission continues to grant VHF stations 
in areas where UHF stations are now in operation, it is clear that the 
UHF stations will lose network affiliations and be forced to discontinue 
operation at an accelerated rate, resulting in practically 100% extinction 
of UHF stations in intermixed markets within the next 12 months. 

5. The geographical distribution of existing UHF stations, as shown 
by Exhibit B attached, is further proof that the UHF service has failed to 
develop on a nationwide basis. The 107 commercial UHF stations on the 
air as of March 31, 1955 generally are scattered geographically and face 


5 / The following table, prepared from data in TV Digest Factbooks, 
gives the full picture of the rise and decline of the UHF service: 



UHF 

UHF CPs 

UHF Sta- 

UHF Sta- 

Total UHF 


CPs 

sur¬ 

tions going tions going on air 


granted 

rendered 

on air 

off air 

(Year end) 

1952(July-Dec.) 

130 

0 

6 

0 

6 

19 53 (Jan. - June) 

128 

4 

39 

0 

— 

1953 (July-Dec.) 

49 

26 

79 

2 

122 

1954(Jan. - June) 

16 

43 

23 

14 

— 

1954 (July-Dec.) 

10 

25 

5 

16 

121 

19 55 (Jan.-Apr. 1) 

4 

15 

1 

11 

110 

Totals 

337 

113 

153 

43 

110 


i 
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an insuperable task in fighting VHF competition. Only in UHF-only cities, 

such as Fort Wayne (Indiana) and Youngstown (Ohio), and a few areas such 

as Connecticut, Indiana, Ohio and Pennsylvania, is there any modest degree 

6 / 

of UHF station concentration, — which, if continued, might be expected to 
provide a sound basis for the growth of the UHF service. As shown by 
Exhibit B, 37 states have fewer than four UHF stations in operation. 

Of these, 18 states have no UHF stations, eight have only 1 UHF station, 
4613 six have 2 UHF stations, and five have 3 UHF stations. In addition, 
the UHF cities are generally the smaller cities in the country, which do 
not provide an opportunity to prove-out the effectivenfess of the UHF 
service as an advertising medium. The first 10 standard metropolitan 
areas contain only 3 UHF cities and 3 UHF stations; the next 40 metro¬ 
politan areas contain only 17 commercial UHF cities and 25 UHF stations; 
the next 50 metropolitan areas contain only 21 UHF cities and 31 UHF 
stations. Thus, the first 100 metropolitan areas include only 40 com¬ 
mercial UHF cities, of which 27 have only 1 UHF station in operation 
(See Exhibit C attached). 

6. The existing UHF stations are in mortal danger in numerous 
cities due to the pendency of hearings for new VHF television 
stations. As shown by Exhibit B, approximately 31 hearings are pending for 
new VHF stations, the grant of which will result in new VHF competition to 
approximately 34 operating UHF stations. Many of these stations will 
lose essential network affiliations to the new VHF stations and be 
forced to terminate operations. For example, in Miami-Fort Lauderdale 
the ABC affiliation of WITV (17) and the NBC affiliation of WGBS-TV (23) 
are subject to termination by the network on 90 days' notice, and both 
stations expect to have their affiliations terminated promptly when the 


6/ UHF stations are in operation in Bridgeport, Hartford, New 

Britain and Waterbury. Eighteen UHF stations are in operation 
in Pennsylvania, mainly in the Allentown, Easton, Harrisburg, 
Reading area. Nine UHF stations are in operation in Illinois, 
and 7 in Indiana. These UHF area concentrations should not be 
considered as permanent; inception of additional VHF services, 
and further decline of UHF on a nationwide basis, would be expected 
to affect adversely all UHF stations. 
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channels 7 and 10 stations are ready to commence operation. 7/ Both 

the ABC and the NBC networks actively compete with the CBS network on 

WTVJ(4), and experience has shown that they will affiliate with the new 

VHF stations when they come on the air. 

4614 7. The financial difficulties of UHF stations have been thoroughly 

8 / 

documented in the Senate Hearings of May-June, 1954. — These 
financial problems exist even though in the 168 metropolitan areas 
currently 23 markets are UHF-only and 28 markets have only 1 VHF sta¬ 
tion. With the final grants in all pending hearing cases, the UHF-only 
markets will be reduced to 16, with only 29 UHF stations, and the 
1 VHF-station markets will be reduced to 14. (See Exhibit C, page 3, 
attached.) 

8. It is a recognized fact that, with minor exceptions, where two 
VHF stations serve a market, successful UHF operation is impossible 
at the present time, and where one VHF station serves a market the 
competing UHF stations occupy an inferior position. The conclusion 
that a UHF station faced with competition from two or more VHF stations 
has little chance of securing advertising support or audience has been 
confirmed by many responsible leaders in the broadcast field: 

’Where there are two or more local VHF stations or signals 
from outside stations serving the same community, and 
especially where these VHF stations are bringing in popular 
network programs, the incentive to convert or to buy UHF equip¬ 
ment, which is higher priced, is substantially weakened. 

’’And, where UHF set circulation is low, obviously advertisers 
and networks are reluctant to place their programs on the UHF 
station. And so, to the extent that these factors apply to 

7/ WGBS-TV(23) was informed by NBC prior to the transfer of 

ownership to Storer that the NBC affiliation had been promised 
to a successful applicant on channel. 7. 

8/ ’’Status of UHF and Multiple Ownership of TV Stations”, Hearings 
before Subcommittee on Communications of Committee on Inter¬ 
state and Foreign Commerce, U. S. Senate, 83rd Cong. 2nd Sess. 
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individual cases the circle is complete . . . " Chairman Rosel H. 

Hyde, Hearings on S.3095, p. 148 (Emphasis added) 

"All the present facts relating to the experience of UHF stations 
seem to establish that UHF stations can do well if they are not forced 
to come into a market, or survive in a market, where they must 
compete with multiple VHF services. Hindsight, quite clearly, has 
confirmed the wisdom of non-intermixture. " Dr. Frank Stanton, 
President, Columbia Broadcasting System; Hearings on S. 3095, 
p. 977 (Emphasis added) 

4615 "... in those areas where the public can receive at least 2 VHF 

stations there is essentially no incentive to convert their re¬ 
ceivers for UHF reception. 

*** 

"It has been established that relatively few UHF stations are being 
built where VHF competition is strong. 

"It has further been established that in areas where VHF reception 
is available, receiver conversion is low." Dr. Thomas T. Goldsmith, 
Vice President, Allen B. DuMont Laboratories, Inc; hearings on 
S. 3095, p. 244 (Emphasis added). 

”. . . where VHF signals are available and offer network pro¬ 
gramming, there will be few conversions. Basically, then, it 
is the intermixture, and the inequality that exists between VHF 
and UHF which is at the bottom of the UHF problem" Melvin A. 
Goldberg, on behalf of the Ultra High Frequency Industry Co¬ 
ordinating Committee, Hearings on S. 3095, p. 530. 

Experience has demonstrated that UHF stations cannot compete with two or 
more VHF stations: 

(a) In each of the following markets, UHF stations facing existing 
or imminent competition from two VHF stations in the same or neighboring 
communities have been forced to discontinue operation: 
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aa 

Call 

Channel 

On air 

Off air 

Buffalo 

WBES-TV 

59 

Sept. 5, 1953 

Dec. 18. 1953 

Kansas City 

KCTY 

25 

June 6, 1953 

Mar. 1, 1954 

Dayton 

WIFE 

22 

Oct. 3. 1953 

Mar. 13. 1954 

Little Rock 

KRTV 

17 

Apr. 5. 1953 

Mar. 31. 1954 

Festus (St. Louis) 

KACY 

14 

Oct. 31. 1953 

Apr. 2. 1954 

Louisville 

WKLO-TV 

21 

Sept. 7. 1953 

Apr. 20. 1954 

Battle Creek 

WBKZ-TV 

64 

May 15. 1953 

Apr. 23. 1954 

Flint 

WTAC-TV 

16 

Oct. 28. 1953 

May 1. 1954 

Houston 

KNUZ-TV 

39 

Oct. 10. 1953 

June 25. 1954 

Duluth-Superior 

WFTV 

38 

May 31. 1953 

July 11. 1954 

St. Louis 

K STM-TV 

36 

Oct. 20. 1953 

Aug. 3. 1954 

Los Angeles 

KTHE 

28* 

Aug. 3, 1953 

Sept. 10. 1954 

Portland (Maine) 

WPMT 

53 

Aug, 27. 1953 

Dec. 16. 1954 

Albany-Schenectady- 
Troy 

WTRI 

35 

Feb. 19. 1954 

Jan. 31. 1955 

Oklahoma City 

KMPT 

19 

Nov. 6. 1953 

Feb. 3. 1955 

Milwaukee 

WCAN-TV 

25 

Sept. 5. 1953 

Feb. 20. 1955 

Charlotte (Durham) 

WQMC 

36 

Dec. 7. 1953 

Mar. 15. 1954 


(b) The Commission’s Final TV Broadcast Financial Data for 1953 

(Public Notice 12387) states that only three UHF stations were built in the 

eleven communities listed which had two pre-freeze VHF stations. UHF 

channels were allocated to all of these eleven communities. All but one of 

9/ 

the three UHF stations have since left the air. — 

4616 (c) There are today only two markets where UHF stations have 

competed successfully with pre-freeze VHF stations in the same com¬ 
munity: Milwaukee and Norfolk. In both markets there has been only one 
operating VHF station and in both the successful UHF station has had either 
an NBC or a CBS affiliation .^ 


9/ The eleven two-station communities in 1952 were Birmingham, 

Louisville, Davenport-Rock Island, Omaha, Boston, Minneapolis- 
St. Paul, Syracuse, Dayton, Dallas, San Antonio, Salt Lake City. 
UHF stations were built in Louisville, Dayton and Boston. Only 
the Boston station remains on the air today. 

10/ In Milwaukee, a second VHF station recently went off the air. 

Portland’s KPTV (UHF) is not included because Portland did not have 
a pre-freeze VHF station. Continued success of KPTV is directly 
dependent upon continuation of its NBC affiliation. 
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9. It is apparent from the foregoing that the continuation of the 
Commission’s policy of granting additional VHF stations in markets where 
UHF stations are in operation, and of its former policy of denying petitions 
for deintermixture, would mean the immediate death of UHF service in 
numerous other cities. In Miami-Fort Lauderdale, the incentive to 
convert to UHF has been seriously impeded by the newspaper announce¬ 
ment of the initial decisions in the channels 7 and .10 hearings. Under 

the circumstances, both Storer and Gerico are compelled to state that 
they will be forced to discontinue the operation of WGBS-TV(23) and 
WITV(17) immediately upon termination of their NBC and ABC network 
affiliations, which will occur shortly after the graht of either of the new 
VHF stations in the area. Continued operation without a network af¬ 
filiation in competition with three VHF network stations would make it 
impossible to obtain audience, conversions, or revenues, or to serve the 
public interest. The only prospect for the non-network UHF stations 
would be large, continuous operating deficits, with no future hope of 
success. If deintermixture is not adopted, the death of the UHF service 
in Miami-Fort Lauderdale and elsewhere will be a fact within a period 
of not over 12 months. 

4617 Analysis of the UHF Problem 

10. Actual operating experience throughout the country (including 
experience in operations of petitioners’ stations in Portland, Oregon, 

Miami and Fort Lauderdale) demonstrates conclusively that the 
fundamental and basic UHF problem is to achieve advertiser acceptance 
of the UHF service as a satisfactory advertising medium . The other 
principal UHF problems—insufficient revenues, lack of network pro¬ 
grams, need for receiver conversions—all contribute to, and result 
from, the fundamental problem--lack of advertiser acceptance of the 
serviceThe UHF service is doomed to failure unless a means is 


11/ It has been a common mistake to identify ’’the UHF problem” with 
lack of network programs and conversions—the real problem is 
selling the advertiser on the fact that UHF is an effective selling 
and advertising medium. 
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found immediately to grant UHF stations on the air a sufficient opportunity 
and time, on a fairly widespread scale, to prove-out the worth of UHF as 
an advertising medium. Immediate area deintermixture is the only feasible 
solution to the basic UHF problem. UHF stations must operate in UHF-only 
cities or areas to be given a fair opportunity to demonstrate the worth of 
the UHF service. Competition from even one VHF station located in the 
same market will make it virtually impossible for the UHF stations to 
demonstrate to the advertisers and agencies that the UHF service can 
provide an advertising service which is comparable to that provided by 
the VHF service. 

11. At the present time, there is a strong advertiser prejudice 
against UHF. Petitioners have made the strongest possible efforts to 
sell network and national spot advertisers on UHF, and have been com¬ 
pelled to conclude that the problem cannot be solved unless it is attacked 

aggressively by a large number of UHF stations over a long period of 
12 / 

time. — The problem is nationwide and long-term. Advertisers and 
agencies, networks, program sources, etc. located in the national tele- 
4618 vision market centers (New York, Chicago, Los Angeles, San 
Francisco, etc.) must be made aware that UHF can sell products and 
services on a cost-per-thousand basis comparable to VHF. A five- 
year period (1946-1950) was required to solve the same problem in VHF. 

An equal time, or longer, will be required to solve the same problem in 
UHF. As long as UHF is generally considered an inferior advertising medium, 
UHF stations located in any market where VHF competition is present will 
be unable to obtain the best programs or sufficient advertising revenues. 

Since the best commercial programs follow the best sponsors, UHF 
stations will be unable to obtain good programming in sufficient quantity 
to obtain audience acceptance and receiver conversions. 

For example, Storer’s national sales offices in New York, Chicago and 
San Francisco were instructed in December, 1954, to devote their time 
and efforts 100% to getting commercial network programs and national 
spot programs and announcements for KPTV and WGBS-TV. Tre¬ 
mendous advertiser resistance was encountered, and could not be 
overcome on a broad scale. Advertisers have developed a deeplyrooted 
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12. While nationwide data is not available, sufficient information 
exists to demonstrate conclusively that even with a major network affilia¬ 
tion and substantial receiver conversion, a UHF station in competition with 
one or more VHF stations cannot obtain the advertising support that is accor¬ 
ded to any VHF station in the same market. 

(a) Network advertisers . As shown by Exhibit D attached, network 
advertisers in Miami-Fort Lauderdale have preferred VHF to the extent 
that the UHF stations are able to broadcast less than 50% of the com¬ 
mercial programs offered by the networks of which they are basic af¬ 
filiates, and the public is deprived of many important network programs. 

The following table shows the commercial and sustaining network programs 
broadcast in Miami-Fort-Lauderdale during a typical week in March, 1955: 

4619 Table I 


ABC Network Programs 



No. of 

% of 

No. of Hours 

Total 

% of 

Broadcast on 

Pgms. 

Total 

Com'l 

Sust’g 

Hours 

Total 

WITV(17-ABQ 

28 

49.1% 

12:30 

3;00 

15:30 

44.7% 

WTVJ(4-CBS) 

8 

14.0 

4:30 

00 

4:30 

12.9 

Not broadcast 

21 

36.9 

12:15 

2:30 

14:45 

42.4 

Totals 

57 

100.1% 

29:15 

5:30 

34:45 

100.0% 



CBS 

Network 

Programs 



WTVJ(4 -CBS) 

113 

72.0 

60:00 

3:00 

63:00 

78.0 

WGBS-TV(23-NBQ 

i 2 

1.2 

1:00 

00 

1:00 

1.3 

Not broadcast 

42 

26.8 

13:15 

3:30 

16:45 

20.7 

Totals 

157 

100.0 

74:15 

6:30 

80:45 

100.0 



DuMont Network Programs 



WITV(17-ABQ 

2 

6.9 

2:15 

00 

2:15 

13.8 

WTVJ(4-CBS) 

2 

6.9 

1:00 

00 

1:00 

6.2 

Not broadcast 

25 

86.2 

11:30 

1:30 

13:00 

80.0 

Totals 

29 

100.0 

14:45 

1:30 

16:15 

100.0 



NBC Network Programs 



WGBS-TV(23-NBC) 

i 78 

49.4 

41:45 

5:00 

46:45 

56.7 

WTVJ(4-CBS) 

4 

2.5 

2:00 

On 

2:00 

2.4 

Not broadcast 

76 

48.1 

39:45 

4:00 

33:45 

40.9 

Totals 

158 

100.0 

73:30 

9:00 

82:30 

100.0 


prejudice against UHF, due to many factors, including the inability 
of UHF to compete with VHF in making sales, unwarranted claims 
by UHF pioneers, and a campaign against UHF by competitive 
VHF stations in certain markets. 
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Thus, WTVJ (4) broadcasts a total of 70-1/2 hours of network programs, 

while WITV (17), the basic ABC affiliate, broadcasts 17-3/4 hours, and 

WGBS-TV (23), the basic NBC affiliate, broadcasts 47-3/4 hours. A 

total of 78-1/4 hours of network programs is not broadcast in the area, 

including such high-rated or important NBC programs as Groucho Marx, 

Jimmy Durante, Lux Video Theater, Kraft Theater, Bob Hope, Martha Raye 

and Armstrong Theater. Intermixture in the Miami-Fort Lauderdale area 

not only deprives the UHF stations of commercial programs and revenues, 

13/ 

but it denies the public a large segment of the best programming. — 

4620 (b) National spot advertisers . National spot advertisers have 

shown an even stronger preference for VHF stations over UHF stations, 
as shown by the Rorabaugh Report on Spot Television Advertising, 4th 
Quarter, 1954. The following table, compiled from that report, shows 
the number of spot advertisers using UHF and VHF stations in all 
markets where data for both stations is available: 




Table II 




UHF Call 

No. UHF Spot 

VHF Call 

No. VHF S; 



Advertisers 


Advertisers 

Bakersfield 

KBAK-TV 

21 

KERO-TV 

49 

Hartford-New Haven 

WKNB-TV 

66 

WNHC-TV 

179 

Rockford 

WTVO 

21 

W REX-TV 

63 

Baton Rouge ) 

WAFB-TV 

39 



New Orleans ) 



WDSU-TV 

152 

Albany ) 

WROW-TV 

11 



Schenectady ) 



WRGB 

93 

Charlotte 

WAYS-TV 

2 

WBTV 

158 

Portland, (Ore.) 

KPTV 

93 

KOIN-TV 

134 

Knoxville 

WTSK-TV 

17 

WATE 

58 

Norfolk 

WVEC-TV 

34 

WTAR-TV 

117 

Totals 


304 


1,003 

Percent of total 


23.3 % 


76.4< 

Average per station 


33.8 


111.4 


13/ UHF network revenues are adversely affected by the fact that network 
rates for UHF stations are generally insufficient to make profitable UHF 
operation possible. For example, for 42 UHF stations affiliated with NBC 
Television Network in March, 1955, the 1-hour network rate averaged 
$238. 00. General experience shows that a $300.00 to $400.00 rate is the 
minimum required to make possible a profitable operation. Of the 42 NBC 
UHF affiliates, only four stations were basic affiliates (Norfolk, Portland, 
Wilkes-Barre and Youngstown), and 38 stations were optional. Of the 42 
stations, 30 had network rates of from $100.00 to $250.00 per hour. A 
comparable situation exists with respect to national spot rates. This dem¬ 
onstrates further the inferior position of UHF as an advertising medium. 
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Thus, in average intermixed markets, national spot advertisers prefer 
VHF on a 3 to 1 basis, despite the fact that UHF national spot rates are 
substantially lower than VHF in the same market. Even in Portland, 

Oregon, where KPTV(27) commenced operation in September, 1952, and 
competed with KOIN-TV(6), which commenced operation in September, 

1953, KPTV had only 93 national spot advertisers compared to 134 for 
4621 KOIN-TV. This result occurred even though substantially 100% 

UHF conversion exists in Portland. 

(c) Audience acceptance . It is not generally recognized that UHF 
tuning involves one or more additional operations by the set owner, and 
tends to affect adversely the tune-in and audience ratings of the UHF station. 
This is particularly true where a converter is installed apart from the 
regular tuning dials. It has been Storeys experience that audience ratings 
of KPTV(27) in Portland, Oregon, have been adversely affected by this 
factor, even though there is substantially 100% conversion in the market. 

The audience acceptance situation in Miami-Fort Lauderdale, which is 
more typical of the intermixed market than the situation in Portland, is 
indicated by the most recent American Research Bureau (ARB) survey 
made in Dade (Miami), Broward (Fort Lauderdale) and Palm Beach 
counties, based on the week of March 3 to 10, 1955. This ARB survey 
shows that the following were the "channels viewed at least three times" 
within the week: 


WTVJ(4) 96.5% 

WGBS-TV(23) 33.6 

WITV(17) 29.2 

WJNO- TV(5) 14.2 


WTVJ(4)’s newspaper advertising, based on ARB, has stated that "There 
are 5 television stations in S. Florida, but 90% watch Channel 4 90% of 
the time." Likewise, WTVJ(4) has advertised, based on a Pulse, Inc. sur¬ 
vey for the week of February 1-7, 1955, that the top 15 shows in southeast 
Florida were all on channel 4, and that, "The complete survey shows that 
the audience for each WTVJ program from sign-on in the morning to sign- 
off at night was graater than that for all other stations combined." 


4622 12. The magnitude of the UHF conversion problem which confronts 

UHF stations in intermixed markets with one VHF station in operation is 
illustrated by the situation that exists in Miami-Fort Lauderdale. Based 
on NBC Research Department estimates of receiver saturation as of March 1, 
1955, and an ARB survey for the week of March 3, to 10, 1955, showing 
percentage of conversions, the situation in Dade (Miami) Broward (Fort 
Lauderdale), and Palm Beach (West Palm Beach) counties is as follows: 

Table III 


County 

VHF Ownership 

UHF Ownership 

UHF 


Sets 

% Total Homes 

Sets 

% TV Homes 

% Total Homes 

Dade 

176,000 

81.3% 

74,272 

42.2% 

34.3% 

Broward 

35.500 

81.9 

25,953 

71.7 

58.7 

Palm Beach 

24.800 

63.0 

21,080 

85.0 

54.0 

Totals-all 

counties 

236,300 

78.6% 

121,305 

51.5% 

40.5 % 


Thus, after two years of UHF operation in Miami-Fort Lauderdale, Dade 
County is 42. 2% converted, Broward County is 71.7% converted, and Palm 
Beach County is 85% converted. Despite an extensive advertising and 
promotion campaign, the latest dealer survey indicates that from 
December, 1954, to February, 1955, inclusive, sales of UHF converters 
and all-channel receivers totalled 22,132 in Dade and Broward counties 
for the three-month period, as follows: 


Table IV 


Type of units sold 

Dec. 1954 

Jan. 1955 

Feb. 1955 

Totals 

Converters 

2760 

2430 

3526 

8,716 

All-channel sets* 

4899 

3495 

4021 

12,415 

Totals 

7659 

5925 

7547 

21.131 


(* Approximately 90*51> or more of all receivers sold in Miami-Fort Lauderdale are all-channel tuners. 
Thus, about 10% of new sets sold have to be converted after sale.) 
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It is a recognized fact that substantially 100% receiver conversion is 
essential to establishment of potential UHF equality with VHF. Even 
in the Miami-Fort Lauderdale area, where WITV and WGBS-TV are 
4 ^aggressively promoting UHF, conversion of existing receivers is 
progressing at the rate of 7, 500 per month, and approximately 110,775 
VHF receivers remain to be converted. It is apparent that about 15 
months would be required for 100% conversion, ignoring the fact that 
with VHF competition the r ate of conversions slows down seriously 
when about 80% conversion has been reached. Termination of the ABC 
and NBC affiliations of WITV(17) and WGBS-TV(23) would result in sub¬ 
stantial cessation of conversions. 

13. The cancellable network affiliation agreement, which is 

generally adopted by the networks in affiliating with UHF stations, 

poses a continuing threat to the continuation of the UHF service. As 

is well known, network programs are essential to the development of 

14/ 

UHF audience and conversion of receivers.— In markets where 

additional VHF stations are available, networks have generally entered 
into affiliation agreements with UHF stations, terminable on 90 days* 
notice. The WITV (17) and WGBS-TV (23) affiliation agreements with 
ABC and NBC, respectively, are both subject to such cancellation. As 
stated above, upon the grant of new VHF stations on channels 7 and 
10 in Miami, both of the UHF stations now serving the area will be 
compelled to go off the air, due to loss of network affiliations. 

14. In summary, the basic UHF problem—selling the advertiser 

on the UHF service as a satisfactory advertising medium—can be solved on¬ 
ly by immediate adoption by the Commission of the policy of area 
deintermixture. The purpose of this policy should be to establish 
4624 strong UHF-only centers in a number of major markets, markets 


147 ”***at this stage of television’s development, the networks are the 

principal sources of popular programs. Operating experience has shown 
that as of now, operation without a network requires on the part of 
most television stations a willingness and ability to underwrite ex¬ 
tensive deficits for a substantial period of time. ” Plotkin Report, 

p. 16. 
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which are important to the advertiser and in which the success of UHF as 
a selling medium will convert the thinking of advertisers generally to 
accept the UHF service. If about 100 UHF stations are enabled to operate 
for a period of years in a number of important markets, without VHF 
competition, these UHF stations will have the opportunity to establish 
the fact that UHF can be a successful and effective advertising medium. 
The prejudice against UHF will be broken down. Thereafter, as the 
need for additional stations developes in other markets, more UHF sta¬ 
tions will be able to commence operation, filling out the Commission’s 
table of television assignments throughout the country, without the 
insuperable obstacle of advertiser non-acceptance. 

15. Intermixture of UHF and VHF channels in the same markets 

was adopted by the Commission in 1949, and reaffirmed in 1952, without 

15/ 

the benefit of experience with actual UHF operation. — The 1952 table 


15/ See Further Notice of Proposed Rule Making, issued July 11, 1949 
(Docket 8736 et als; FCC 49-948); Sixth Report and Order Docket 
8736 et als .; FCC 52-294), pars. 189-200. The Third Notice of 
Further Proposed Rule making (Docket 8736 et als.; FCC 51-244) 
stated in part: 

"It is reasonable to assume that economic problems will be faced by 
UHF broadcasters in areas where VHF broadcasting exists. Similar 
problems confronted the VHF broadcasters prior to increased re¬ 
ceiver distribution in their respective areas. It is reasonable 
to assume that if the entire VHF band is allocated for regular tele¬ 
vision broadcasting, television receivers will be built to receive VHF 
and UHF signals. If intermixture were avoided, it would be necessary 
to limit many areas to one or two VHF stations even though UHF 
assignments were available for those areas and additional stations 
could be supported financially. Moreover, VHF stations are capable 
of providing a greater coverage than UHF stations. Hence, a more 
extensive television service is made available where some VHF 
assignments are made in as many communities as possible than where 
only VHF assignments are made in some communities and only UHF 
assignments are made in other communities. The Commission has 
concluded that the adoption of an assignment table based on non¬ 
intermixture constitutes a short-term view of the problem and is un- 
advisable. Accordingly, the proposed table attached hereto has been 
prepared on the basis of intermixture of VHF and UHF channels." 



of assignments, now Section 3. 606 of the Commission’s rules, achieved 
4625 the principal short-term objective of the Commission — a nation¬ 
wide television service was made available to substantially all the people 
in the United States in the shortest possible period of time. (Report of 
the Commission to the Senate Interstate and Foreign Commerce Com¬ 
mittee, March 18, 1955). UHF transmitting equipment and UHF receiver 
production facilities were made available. It is now clear, however, that 
intermixture makes it impossible for the Commission to achieve its long¬ 
term objectives--establishment of the UHF service on a sound economic 
basis, and development of a nationwide and competitive television system. 
The facts demand an immediate reconsideration by the Commission of the 
principle of intermixture. 

16. Deintermixture on a market-by-market basis provides the 
only feasible and practicable solution to the UHF problem.— 7 A shift 
of all television to the UHF is not feasible. Nationwide deintermixture, 
involving reconsideration of the entire table of assignments, would 
consume months or years, and the delay would be fatal to the UHF 
service. Selective deintermixture is the only solution to the eventual 
realization of the fully competitive nation-wide television service, which 
the Commission blue-printed in its sixth report. 

Engineering Considerations 

17. Prior to preparation of this petition, Storer’s engineering 
department made field measurements of the comparative signals from 


TB7 It should be pointed out that only deintermixture can solve the basic 
UHF problem—non-acceptance of the service by advertisers. The 
Commission’s proposals to alleviate various other aspects of the UHF 
problem are commendable and will render assistance to some stations, 
but they offer no real solution to the basic problem. Likewise, it 
would be foolhardy to rest the future of UHF on subscription television, 
or similar schemes, in the hope that these schemes will provide new 
sources of revenue for UHF stations. It must be recognized that 
subscription television will be dependent for success on attaining 
widespread audiences, and that the UHF receiver conversion 
problem will merely be multiplied by the subscription television 
conversion problem. 
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WGBS-TV(23) and WTVJ(4). Based on preliminary analysis of these 


17/ 


^^ield measurements, set forth in Exhibit A attached,*—' it is clear 
that South Florida is an ideally suited area for UHF propagation, and 
that in an area of this type UHF stations will provide service equal 
to, or better than, VHF stations. The following conclusions are of 
particular importance in considering deintermixinure in the area: 

(a) Due to a more favorable terrain distribution factor 

than that assumed by the Commission, it appears that 
Grade A service of UHF stations will extend an average 
distance of approximately 34 miles, compared to the 
predicted distance of 23. 5 miles under the Commission’s 
standards. The measured signal value exceeds the pre¬ 
dicted values by 5 db to 6 db within the ’’radio” horizon 
(Appendix A to Exhibit A). 

UHF receiver and receiving antenna design characteristics 
have been substantially improved (Appendix B to Exhibit A). 
The Grade A service area of UHF stations in the area will 
be substantially greater than the same service area of low- 
band VHF stations. Assuming maximum permissible antenna 
height in the Miami antenna farm area and use of maximum 
effective radiated power by both UHF and VHF stations, 
the Grade A and B contours are as follows (Appendix C 
to Exhibit A); 

Channel Grade A Grade B 


(b) 


(c) 


(d) 


23 

4 

7 or 10 


43 Mi. 

37 

46 


59Mi. 

70 

63 


The population which resides between the Grade A contours 
of channel 4 and channel 23 is approximately 25, 446 persons. 
The population which resides between the Grade B contours 
of channels 4 and 23 is approximately 10,082 persons, of which 
17/ A final analysis of the field measurements is in preparation and will 


be supplied to the Commission. 


<< 


1 


•4 

■4 ■ 


■* 


<< 




9, 682 persons receive service from the West Palm Beach 
stations. Thus, 25,446 persons will receive an improved 
service from the UHF stations, while only 400 persons will 
lose service (Appendix C to Exhibit A). 

(e) VHF channels 4 and 7 will suffer co-channel interference 
from Havana, Cuba, stations, due to tropospheric propaga- 

4627 gation. UHF stations will not be subject to co-channel inter¬ 

ference. (Exhibit A, pars. 3 and 4.) UHF stations enjoy 
a similar advantage with respect to man-made and atmos¬ 
pheric noise (Ibid, par. 5). 

(f) No competitive signal is received in the Miami-Fort Lauderdale 
area from West Palm Beach VHF signals, which are the only 
such stations located within 100 miles. The signals of the 
Miami UHF stations and the West Palm Beach stations, operating 
with present facilities, approach equality approximately 56 miles 
north of the center of Miami (in the Boynton Beach- Lake Worth 
area). In areas south of this line, the West Palm Beach 

VHF stations have a substantially inferior signal. (Figure 
3 to Exhibit A.) 

In view of the foregoing, it is submitted that a substantial public benefit 
will result from substitution of UHF channels for VHF channels in the 
area. 

Miami-Fort Lauderdale is an ideal area 
_ for deintermixture _ 

18. Miami presents an ideal market for deintermixture to UHF- 
only for the following reasons: 

(a) Deintermixture in Miami would immediately establish a UHF 
television center in a major television market and would be a major step 
toward the objective of proving that the UHF service is an effective ad¬ 
vertising medium. Miami is the 34th standard metropolitan area in the 
United States, with a 1950 population of 488,689. Florida Power & 

Light Company estimates indicate that the area will reach 1,000,000 
population during the early 1960s. The UHF service throughout the 


nation will receive a substantial impetus and assistance. 

(b) Miami would provide a ’’showcase” for UHF operation. It is 
rapidly developing as a national network program origination center and 
is visited by numerous advertising and network executives, and sponsors. 

(c) Deintermixture would make possible four UHF television opera¬ 
tions under the instant proposal, and seven additional UHF channels could 
be added to the area under the Commission’s table of assignments, if future 
need therefor develops. . 1 Failure to deintermix would limit Miami to 

only three VHF television services. No UHF station could survive. 

4628 (d) Two UHF stations and only one VHF station are in operation. 

The UHF stations have demonstrated their ability and readiness to improve 
their facilities to provide the best possible television service to the Miami 
area. WITV(17) is operating with 43 kw visual power and antenna heights of 
730 feet above average terrain, and is completing new transmitting facilities 
which will provide 430 kw visual power. WGBS-TV(23) is operating with 
185 kw visual power and antenna height of 525 feet above average terrain, 
and is authorized to construct a 1000 foot tower, which is on order. 
WGBS-TV will apply for and construct equipment necessary for maximum 
power operation immediately upon grant of the instant petition. The two 
UHF stations and the existing VHF station are located in the Miami 
antenna farm area, eliminating an antenna orientation problem. 

(e) Over 51.5% of all television sets in the area are now capable 
of receiving UHF programs, and conversions are progressing rapidly. 
Deintermixture of the area is expected to accelerate conversions to achieve 
substantially 100% conversion within 12 months. 

(f) Due to terrain conditions, atmospheric conditions, population 
distribution, and interference conditions, the Miami area provides an un¬ 
equalled opportunity for UHF operation which is equal or superior to VHF 
operation from an engineering viewpoint. Furthermore, the constant foliage 
condition in this semi-tropical climate effectively eliminates the serious 
difficulty with UHF home antenna installations experienced in areas 

where foliage changes occur, and effectively minimizes the UHF ’’shadow” 
problem. As stated in paragraph 17, supra, in this area the Grade A 
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service area of UHF stations is far in excess of the predicted area under 
the Commissions standards, and will be substantially greater than Grade A 
coverage of channel 4, and substantially equal to Grade A coverage of channels 
7 and 10. Over 25,000 persons will receive improved service, while only 
400 will lose service, if channel 4 is deleted. UHF stations do not suffer 
the co-channel interference which adversely affects stations on channels 
4 and 7. From the viewpoint of quality of service received, the public 
will benefit by deintermixture. 

4629 (g) UHF operation in Miami-Fort Lauderdale will not be faced with 

VHF competition from stations located in adjacent cities. The nearest 
operating VHF stations (except for WTVJ, Miami) are located more 
than 60 miles distant and provide no service to the area competitive to the 
service provided by the UHF stations. As shown by Figure 3 to Exhibit A, 
the UHF signals substantially exceed the West Palm Beach VHF signals 
in all areas south of Boynton, 54 miles north of Miami. 

Order to Show Cause to WTVJ, Inc . 

19. WTVJ, Inc. is the licensee of television broadcast station 
WTVJ, operating on channel 4 in Miami, Florida. The relief requested 
herein relating to WTVJ is not based on the past operation of that station. 

The principal considerations involved are the over-all public interest 
in the preservation of the UHF service on a nationwide basis, and the 
immediate establishment of Miami-Fort Lauderdale as a UHF only 
center, ideally adapted to make possible the achievement of the Com¬ 
mission's objectives of establishing the UHF service on a sound economic 
basis and establishing a nationwide and competitive television service. 

It has been demonstrated that the Miami area presents an ideal situation 
for deintermixture to achieve these objectives. The expense to WTVJ, 

Inc. involved in changing over to UHF should be weighed against the 
benefit to the public generally in Miami, and on a nationwide basis. 

The net expense to WTVJ, Inc. of changeover to UHF is estimated 
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at approximately $80, 000 (after giving effect to income tax deductions 

18/ 

and for exchange or resale of VHF equipment for UHF equipment ).—■ 

4630 It is understood that the current earnings (after taxes) of WTVJ for 
two months are in excess of $80,000. For such an expenditure WTVJ 
will obtain UHF facilities, in a UHF-only market, comparable and com¬ 
petitive with the facilities of the other UHF stations. It is submitted that 
the public interest requires that an order be issued to WTVJ, Inc. to show 
cause why its outstanding license should not be modified to specify channel 
39 in lieu of channel 4. 

20. It is recognized that changing WTVJ(4) to UHF will necessitate 
an investment in UHF converters or sets by the approximately 48. 5% of 
the set owners in the area whose sets are not yet capable of receiving 
UHF. This investment, however, will be no greater than that which would 
be lost by the 51. 5% who have purchased sets that can receive UHF, a 
loss which will immediately occur if WITV(17) and WGBS-TV(23) shut 
down, which they will be forced to do if this petition is not granted. The 
transition period to a UHF-only market can be eased by permitting WTVJ 
to operate temporarily on both Channels 4 and 39, a procedure utilized by 
the Commission in connection with VHF channel changes bccurring after 
the lifting of the freeze. 

Orders Staying Pending VHF Hearings and 
_ Amending Issues Therein _ 

21. Four applications in each hearing are pending before the Com¬ 
mission for construction permits for new television broadcast stations to 
be operated on channels 7 and 10. Initial decisions are outstanding in 
both hearings. Only one channel is available for grant to the four appli¬ 
cants in each hearing. Three of the applicants must be unsuccessful in 
any event. Additional UHF channels will be available, upon demand, for 

18/ The above net figure assumes that WTVJ, Inc. can sell or exchange 
its VHF equipment not usable for UHF for approximately $80, 000. 

In view of the tremendous stake the equipment manufacturers have 
in UHF, and the fact that they have UHF equipment available in 
quantity, WTVJ, ftic. might well be able to reduce substantially the 
cost of changeover by making a more favorable deal with a manu¬ 
facturer. 
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assignment to the applicants in the hearings, in the event the Commission 
determines that the public interest would be served thereby. The stay 
orders requested are essential to preserve the status quo pending a final 
determination on the instant petition, and to prevent cessation of UHF 
conversions which would result upon the grant of either or both of the 
pending VHF applications It is submitted that the public interest will be 
4631 served by the grant of the orders requested. 

Conclusion 

22. In view of the foregoing, it is respectfully submitted that the 
national public interest requires that the Commission: 

(a) Amend Section 3.606 of its Rules and Regulations by appropriate 
rule-making proceedings as follows: 

Channel No. 

City Present Proposed 

Miami, Florida 2*, 4,7,10, 23,33 2*, 23,33,39 

Fort Lauderdale, Florida 17, 39 17 

(b) Issue an order to WTVJ, Inc. to show cause why its license 
and/or construction permit authorizing the operation of television broad¬ 
cast station WTVJ should not be modified so as to specify channel 39 in 
lieu of channel 4 presently assigned. 

(c) Forthwith issue appropriate orders in the said pending proceed¬ 
ings upon the applications of Biscayne Television Corp. et al (Docket Nos. 
10854, 10856, 10857 and 10858) and WKAT, Inc et al (Docket Nos. 9321, 
1-825, 1-826 and 10827) staying all further proceedings in connection with 
said applications and proceedings pending final action by the Commission 

Respectfully submitted, 

STORER BROADCASTING COMPANY and 
GERICO INVESTMENT COMPANY 

By /s/ James A. McKenna, Jr. 
McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 

Their Attorney 


upon the instant petition. 


Of Counsel: 

John E. McCoy 
1177 Kane Concourse 
Bay Harbor Island 
Miami Beach, Florida 


April 14, 1955 
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Exhibit A 

4632 ENGINEERING STATEMENT IN SUPPORT OF PETITION OF 

STORER BROADCASTING COMPANY FOR RULE MAKING 

PROCEDURE TO AMEND 3. 606 AND FOR OTHER RELIEF 

1. Storer Broadcasting Company presents herein engineering 
statements in support of the above petition for rule making procedure 
and other relief. It is proposed to amend Section 3.606, Table of Assign¬ 
ments, Rules Governing Television Broadcast Stations, as follows: 

Channel Number 

City Present Proposed 

Miami, Florida 2*, 4, 7,10,23, 38 2*, 23,33,39 

Fort Lauderdale, Florida 17, 39 17 

The reasons why this proposal is in the public interest, from the 
viewpoint of engineering considerations, are set forth hereinafter in 
detail. These reasons may be summarized as follows: 

(a) In the Miami-Fort Lauderdale area UHF channels are capable 
of providing and improved service which is superior to that possible from 
VHF channels with respect to interference considerations. 

(b) In the area, UHF channels are capable of superior service with 
respect to limitations due to man-made and atmospheric noise. 

(c) The extent and quality of coverage of areas and populations 
served by UHF stations in the area is equal or superior to the coverage 
of both low-band (Channels 2-6) and high-band (Channels 7-13) VHF 
stations. 

(d) The distribution of population in the area makes possible the 
attainment of maximum service by use of UHF directional antennas, using 
presently available transmitting equipment. 

4633 (e) Additional UHF channels are available for assignment to meet 

future needs, including Channels 45, 51, 57, 63, 69, 75 and 81. 

2. It is submitted that this change is in the public interest because 
the UHF channels are capable of giving better service in the Miami-Fort 
Lauderdale area than are the VHF channels. Measurements made by the 
petitioner demonstrate that the terrain distribution factor (rL) /I in the 

1/ See Figure 5, Appendix V of FCC Report 51-244 adopted March 21, 

1951. 
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Miami area is much less than that used by the Commission in its presently 
adopted technical specifications upon which the present allocation plan and 
definitions of service were predicated. 

3. The Commission’s Standards regarding tropospheric transmis¬ 
sion in the VHF bands do not reflect the facts of nature applicable in the 
Miami-Fort Lauderdale area, since co-channel interference due to tropo¬ 
spheric transmission has been observed on Channel 4 at such a high level 
as 2 mv/m (66 dbu) desired median field intensity for substantial periods 
of time. This potential interference condition has also been observed in 
the form of reception of satisfactory service from stations broadcasting 
on other VHF channels located as far away as 200 miles from Miami for 
extended periods of time. It is noted that all of the channels presently 
allocated to Miami in the VHF band (except Channel 10) are also in use 

at the present time in Havana, Cuba and that therefore the interference 
potential exists at the present time and will adversely affect any new VHF 
stations assigned to such channels. It is submitted that the permissible 
ratio of co-channel desired median field intensity to undesired 10% field 
intensity specified in FCC Report 51-244, Appendix A, Part II, Section 
C-2 will be exceeded for substantial periods of time. 

4. Recent measurements made by FCC personnel indicate that the 

tropospheric transmission in UHF channels is much less than previously 

/2 

estimated. — While these measurements were not made in the same 

climatic conditions as exist in the Miami-Fort Lauderdale area, they are 

indicative of the margin of error upon which the interference conditions 

/3 

on UHF channels were originally estimated. — 

Additionally, reference to the Table of Assignments (Rule 3.606) 
shows that of the UHF channels, which it is proposed to assign to Miami - 
Fort Lauderale, the nearest presently allocated co-Channel assignment 
is to Pensacola, Florida, some 530 miles distant from Miami, and that 

- (-) 

2/ FCC T. R. R. Report No. 2.4.13 dated December 13, 1954. 

3/ Appendix B, Figure 3 of ’’Sixth Order and Report” of FCC No. 

52-294. 


there is no application of record for this assignment. It is apparent that 
in the Miami-Fort Lauderdale area from the standpoint of limitation of 
4634 service from co-channel interference, that the UHF channels are 
superior to the VHF channels and will provide better service to the public. 

5. The UHF channels also enjoy a similar advantage in considera¬ 
tion of limitations of service due to man-made and atmospheric noise. 
Comparison of service in weak signal areas demonstrates this superiority 
of UHF transmission, in that no noise of this type has been observed in 
reception of signals as low as 100 microvolts per meter median field. All 
of the noise observed has been due to thermal agitation and "shot noise” 
in the low level stages of the receiver. Since operation on UHF channels 
with an ERP of 1,000 kilowatts is now a reality, and since receiver design 
has been improved substanially, it is submitted that full utilization of UHF 
channels in the Miami-Fort Lauderdale area is in the public interest and 
will produce a superior service to the public. 

6. The population distribution of the Miami-Fort Lauderdale area 
is such as to lend itself to service by UHF stations, since the bulk of the 
population is concentrated in a small portion of Dade and Broward Counties. 
Since all of the region which is habitable is between the Atlantic Ocean and 
the Everglades, there is only a strip, long and narrow (at most fifteen 
miles wide), which has need of service. At the southern end of this strip 
lie the Florida Keys and at the northern end is the West Palm Beach area, 
the latter served currently by two VHF stations. The Keys cannot be 
served efficiently by present broadcast techniques and are a specialized 
problem best solved by ’’satellite” or ’booster” stations. This latter 
region is now without either VHF or UHF service and is therefore not a 
matter of consideration in this study. 

At the present time, with the latest model transmitters, it is prac¬ 
tical to radiate an ERP in excess of 2,000 kilowatts from a directional 
antenna from a site in the Miami ’’antenna farm” which will produce a 
’’saturation” service over this entire populated area. With a circular 
radiation pattern, it is possible to achieve a nondirectional ERP of 1, 000 
kw. When the Miami-Fort Lauderdale area is served by the use of a 
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nondirectional antenna, 99.9% of the population served within the Grade 
B contour lies within less than 10% of the land area. 

4635 APPENDIX A. TERRAIN DISTRIBUTION FACTOR 

At the time that the presently adopted technical specifications were 
evolved as a result of studies by the "Ad Hoc" Committee, there was very 
little information as to the degree of change of field intensity at UHF ex¬ 
perienced when one moved about within a limited area. The data then 
available was obtained from measurements made on experimental trans¬ 
mitters located in Washington, D. C., New York City, and other large 
and congested cities. The terrain outside the City of New York was noted 
to be particularly rough and, as a result, the effect of changing location 
within a small area was quite large. As a result of these studies, it was 
found that in order to serve 70% of the locations it was necessary to pro¬ 
vide a signal whose median value was 6 db greater than would have been 
required had not this uncertainty factor been present. If one were to 
serve 90% of the locations, a more practical case, one would have needed 
to have provided a signal 15 db stronger in order to assure a service 
equal to that which would have been sufficient to serve 50% of the locations. 
This terrain distribution factor was found to agree generally for a number 
of UHF surveys under normal conditions. A study of this subject was 
summarized in an FCC T.R.R. Report 2.4.12 dated June 1, 1951 (FCC 
Mimeo No. 65409) 

As a result of preliminary analysis of measurements made by the 
petitioner, it can be stated that the terrain distribution function for the 
Miami area is substantially less than the accepted average, and that the 
additional margin of signal needed to produce service to 90% of the loca¬ 
tions is probably more on the order of 6 db rather than 15 db. Figure 1, 
attached, shows the terrain distributions as estimated in the present 
specifications, that distribution which is typical of the Miami area and 
samples for other geographical locations. 

Unfortunately, at this time the analysis of the survey on WGBS-TV 
is incomplete so that an overall distribution curve is not available. It is 
apparent, though, that in directions where the analysis is complete that 
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the Grade A contour occurs at a distance substantially beyond that pre¬ 
dicated by the presently accepted FCC curves. (Figure 5, Appendix C 
of Sixth Report and Order). It is expected that a final analysis will show 
Grade A service (65 dbu exceeded at 70% of the locations 90% of the time) 
at an average distance of 34 miles, as opposed to a distance of 23. 5 miles 
as predicted by the present FCC curves. Due to the open nature of the 
terrain, the measured signal value exceeds the predicted value by 5 to 6 
db at substantially all locations within the "radio" horizon. At distances 
beyond the radio horizon this increased signal level does not appear. 

4636 It was noted that as the roughness of terrain increased, the differ¬ 
ence between the terrain distribution factor for low and high frequencies 
increased (page 19, Part I, Section EX, T. R. R. 2.4.12). In terrain as 
flat as that of the Miami area, it may be expected that the terrain distribu¬ 
tion factor will be approximately the same for VHF and UHF transmissions. 





Percentage of Locottons at whleh Field exceeded median 
by ordinate amount 
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4638 APPENDIX B. RECEIVER DESIGN CONSIDERATIONS AND HOME 

INSTALLATIONS 

It seems pertinent to review at this time the progress which has 
been made by the receiver manufacturer and others whose product con¬ 
tributes a great deal to the success of UHF reception by the public. At 
the time the technical specifications were being adopted for UHF trans¬ 
mission, a noise factor of 15 db was included in the definition of signal 
required to produce a given grade of service. The corresponding factor 
for VHF was 12 db. This factor was used to define that noise generated 
in the receiver itself. At the time UHF was being pioneered by RCA and 
NBC with Station KC2XAK at Bridgeport, Conn., this factor in actual 
practice was found to vary from 18 to 22 db. This high noise figure, plus 
the limited transmitter power then available, served to limit the service 
of UHF transmissions to a small area. This noise figure has been im¬ 
proved to the point today that well designed sets are available with a noise 
figure as low as 12 db, representing an improvement of 6 to 10 db over 
the initial models. The overall gain of the receivers has been increased 
8 to 10db. The stability of receivers has been improved by a factor of 
2 to 3. 

At the outset of UHF broadcasting, no components were commer¬ 
cially available for receiving antenna installations. In 1950 practically 
all high gain UHF antennas were relatively expensive and practically no 
satisfactory transmission line was available As a result, the technical 
specifications (Part 2, Appendix B, FCC Report No. 51-244), upon which 
definitions of service were drawn, anticipated transmission line losses 
on the order of 5 db. Today transmission line components are available 
which have substantially improved performance Part of this improve¬ 
ment has been due to development of better dielectrics to support the 
conductors of the line, and part is due to the increasing commercial 
abundance of polyethelene plastic which is sutiable for this application. 

The original assumptions concerning UHF reception also were 
predicated upon an antenna having a gain of 13 db over a dipole. At the 
time of the experimental operation of KC2XAK, the highest gain antenna 




then in service was a dipole with parabolic reflector having a gain of 
7.5 db. Today there are several types of antennas having more gain than 
this which retail for less than $10.00. Typical of these antennas giving 
gains in excess of 10 db over a dipole, are the 16-element yagi antennas 
which are quite narrow band and the wide band ’’Unicorn” and "V” antennas. 

4639 APPENDIX C. SERVICE AREAS IN THE MIAMI-FORT LAUDERDALE 

AREA 

Figure 2, attached, shows the estimated Grade A and Grade B 
contours of Station WTVJ, Channel 4, Miami. The Grade A and Grade 
B contours for Channel 23 operating at maximum power of 1,000 kw from 
an antenna height of 950 feet, and the Grade A and Grade B contours es¬ 
timated for operation of either Channel 7 or Channel 10 with a power of 
316 kilowatts with an antenna height of 966 feet. The contours of Station 
WTVJ, Channel 4, are the present operation of this station and no further 
improvement can be expected, since the maximum power of 100 kilowatts 
is being utilized and further increases in antenna height are prohibited in 
the ’’Miami Antenna Farm” by aeronautical considerations. Similarly, 
the other powers and antenna heights are the maximum which can be 
authorized at this time. For convenience, the radius of service for the 
contours in question are tabulated below. 

Channel Grade A Grade B 

4 37 miles 70 miles 

7 or 10 46 63 

23 43 59 

The population which resides between the Grade B contour of Chan- 

r 

nel 4 and the Grade B contour of Channel 23 is estimated to be only 
10,082 persons, and the population which resides between the Grade A 
contour of Channel 4 and the Grade A contour of Channel 23 is estimated 
to be 25,446 persons. Of the population between the Grade B contours, 

9, 682 persons receive service equal to or better than the service from 
Channel 4 from one or more of the West Palm Beach Stations WJNO-TV, 
WEAT-TV, or WIRK-TV. The facilities of these stations are tabulated 
below: 


-4 
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Station 

Channel 

ERP 

Antenna Hei| 

WJNO-TV 

5 

100 kw 

544 ft. 

WE AT-TV 

12 

112 

320 

WIRK-TV 

21 

18.6 

220 


4640 Thus, it will be seen that of 10, 082 persons residing within the 
Grade B contour of Channel 4 (WTVJ), only 400 must rely on this station 
for television service. However, these contours are not free from man¬ 
made noises, atmospheric interference and co-channel inteference a large 
part of the time on VHF channels, whereas no such interference exists 
to the UHF service contours, In conclusion, it may be stated that while 
the UHF service area defined by FCC Standards is less than the VHF 
service area, the difference in population served is negligible under ideal 
conditions favoring VHF, but that due to a number of factors these condi¬ 
tions exist only a small part of the time and UHF service utilizing max¬ 
imum power and height is superior. 

Figure 3, attached, is a comparison of field intensity contours es¬ 
timated for the maximum power and height practical in the Miami area, 
as compared to the field intensity contours of the nearest competing VHF 
service in a market outside the Miami area. 

The contours for VHF station WJNO-TV, Palm Beach Channel 5, 
were selected although the contours for WE AT-TV, Channel 12 West 
Palm Beach are equally applicable. Utilizing the 6 db ratio of Grade A 
service in comparing these two services, a contour was constructed 
(chain line) where the grade of service from the two types of operation 
were theoretically equal based on the F’CC specifications of service. 

It will be seen from Figure 3 that this line lies at a distance of 
some 51 miles from downtown Miami. It is immediately apparent that 
this service is of such a poor standard in the Miami area that this signal 
would be of no competition and does not, therefore, offer a threat to the 
purpose of deintermixture, i. e., to place all commercial television 
stations in this market on an equal competitive footirgand thus provide a 
proving ground as to the soundness of service that can be rendered by a 
UHF television station. 
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While the operation of WE AT-TV is not shown on Figure 3, reference 
to Figure 2 will show that this service is also poorly received, if at all, 
in the Miami area. The statements above relative to the service from 
Station WJNO-TV are therefore equally applicable to WEAT-TV. A sur¬ 
vey of viewing audience in the Miami area indicates that the vast majority 
of viewers do not receive either of these stations at all. 

4641 AFFIDAVIT OF CLEMENS X. CASTLE IN SUPPORT 

OF PETITION OF STORER BROADCASTING COMPANY 
FOR RULE MAKING PROCEDURE AND OTHER RELIEF 

STATE OF FLORIDA ) 

go. 

COUNTY OF DADE ) 

CLEMENS X. CASTLE, being duly sworn, deposes and says: 

1. That he has been employed as Staff Engineer of Storer Broadcasting 
Company since February 1, 1951; that from December 1941 to November 
1949 he was employed as Senior Radio Engineer with Raymond M. Will- 
motte, Inc., consulting radio engineers, Washington, D C.; that he was 
employed as Chief Engineer of WJIM, Inc., from November 1949 to 
February 1, 1951 and that his experience includes preparation of televi¬ 
sion applications, supervision of construction and operation of television 
stations, that he has made studies of UHF transmission and reception 
and that his qualifications are a matter of record with the Federal Com¬ 
munications Commission. 

2. That the facts stated in the foregoing "Engineering Statement," to¬ 
gether with the Appendices and Figures attached thereto, are true of his 
own knowledge except as to such statements as are therein stated to be 
based on information and belief, and as to such statements he believes them 
to be true. 


Clemens X. Castle 


Subscribed and sworn to before me this 
_day of April 1955. 
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STATUS OF UHF TELEVISION STATIONS IN OPERATION 
_ AS OF APRIL 1. 1955 _ 


State & City 

City Popu- 
lation(1950) 

No. UHF on Atr 

No. VHF on Air 

No. VHF 
in hearing 

Alabama (2) 

Decatur 

18,924 

1 

0 

0 4644 

Montgomery 

106,525 

1 

1 

0 

Arkansas (1) 

Ft. Smith 

47,942 

1 

0 

1 

California (7) 

Bakersfield 

34,784 

1 

1 

0 

Fresno-Tulare 

104,114 

3 

0 

1 

Sacramento 

137,572 

1 

1 

1 

San Francisco 

775,357 

1 

3 

1 (Oakland) 

Stockton 

70,853 

1 

1 

0 

Connecticut (4) 

Bridgeport 

158,709 

1 

0 

0 

Hartford 

177,397 

1 

1 (New Haven) 

1 

New Britain 

73,726 

1 

0 

0 

Waterbury 

104,477 

1 

0 

0 

Florida (6) 

Fort Lauderdale 

36,328 

1 

0 

0 

Jacksonville 

204,517 

1 . 

1 

1 

Miami 

249,276 

L 

1 

2 

Pensacola 

43,479 

1 

1 

0 

St. Pe ter sbur g( Tampa) 

221,419 

1 

1 

1 

W. Palm Beach 

43,162 

1 

2 

0 

Georgia (3) 

Atlanta 

331,314 

1 

3 

0 

Columbus 

79,611 

1 

1 

0 

Macon (Warner Robbins) 70,252 

1 

1 

0 

Illinois (9) 

Belleville (St. Louis) 

32,721 

1 

2 (St. Louis) 

1 (St. Louis) 

Bloomington 

34,163 

1 : 

0 

0 

Danville 

37,864 

1 

0 

0 

Decatur 

66,269 

1 

0 

0 

Harrisburg 

10,999 

1 

0 

0 

Peoria 

111,856 

2 

0 

1 

Rockford 

92,927 

1* 

1 

0 

Springfield 

81,628 

1 

0 

1 

Indiana (6) 

Elkhart 

35,646 

l ; 

0 

0 

Evansville 

128,636 

l 

0 

1 

Ft. Wayne (Waterloo) 

133,617 

2 

0 

0 

Lafayette 

35,568 

1 * 

0 

0 

Muncie 

58,479 

1 

0 

0 

South Bend 

115,911 

1 

0 

0 

T *wa (3) 

Des Moines (Ames) 

177,965 

» 

1 l 

2 

1 

Ft. Dodge 

25,115 

1 

0 

0 

Kansas (1) 

Wichita 

168,279 

• 

i i 

1 

1 

Kentucky (1) 

Header son( Evansville) 

16,837 

t 

V 

i 

0 

0 

Louisiana (3) 

Baton Rouge 

125,629 

i 

0 

1 ** 


* VHF channel proposed 

** Channel proposed to be deleted 



City Popu- No. VHF 


State & City 

lation(1950) 

No. UHF on Air 

No. VHF on Air 

in hearing 

Louisiana(cont.) 

Lake Charles 

41,272 

1 

1 

i 4 &15 

New Orleans 

570,445 

1 

1 

Maryland (1) 

Salisbury 

15,141 

1 

0 

0 

Massachusetts (5) 

Adams(Pittsfield) 

64,982 

1 

0 

0 

Cambridge (Boston) 

120,740 

1 

3*** 

l(Boston) 

Springfield 

162,399 

2 

0 

0 

Worcester 

203,486 

1 

0 

0 

Michigan (4) 

Ann Arbor 

48,251 

1 

0 

0 

East Lansing 

20,325 

1^ 

0 

0 

Lansing 

92,129 

1 

1 

0 

Saginaw-Bay City 

92,918 

1 

1 

0 

Mississippi (1) 

Jackson 

98,271 

1 

2 

0 

New York (3) 

Albany (Troy, 

134,995 

1 

1 (Schenectady) l(Vail Mills) 

Schenectady) 

Buffalo 

580,132 

1 

2 

1 

Kingston 

28,817 

1 

0 

0 

North Carolina (4) 

Asheville 

53,000 

1 

1 

0 

Charlotte 

134,042 

1 

1 

1 

Raleigh 

65,679 

1 

1 (Durham) 

1 

Winston-Salem 

87,811 

1 

1 

0 

Ohio (7) 

Akron 

274,605 

1 

0 

0 

Ashtabula 

23,696 

1 

0 

0 

Cincinnati 

503,998 

1* 

3 

0 

Lima 

50,246 

1 

0 

0 

Youngstown (New Castle) 168,330 

2 

0 

0 

Zanesville 

40,517 

1 

0 

0 

Oklahoma (1) 

Oklahoma City 

243,504 

1 

2 

0 

Oregon (1) 

Portland 

373,628 

1 

2 

1 

Pennsylvania (18) 

Allentown 

106,756 

1 

0 

0 

Bethlehem 

66,340 

1 

0 

0 

Easton 

35,632 

1 

0 

0 

Erie 

130,803 

1 

1 

0 

Harrisburg 

89,544 

3 

0 

0 

Johnstown 

63,232 

1 

1 

0 

Pittsburgh 

676,806 

1 

2 ♦♦* 

1 

Reading 

109,320 

2 

0 

0 

Scranton 

125, 536 

3 

0 

0 

Wilkes-Barre 

76,826 

2 

0 

0 

York 

59,953 

2 

0 

0 

Rhode Island (1) 

Providence 

248,674 

1** 

2 

0 

South Carolina (4) 

Anderson 

19,770 

1 

0 

0 

Columbia 

86,914 

2 

1 

1 

Greenville 

58,161 

1 

1 

0 


* Non-commercial educational station. 
** VHF channel proposed. 

♦♦♦Includes educational station. 
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State & City 


lation (1950) 


No. VB 


Tennessee (1) 


Knoxville 

124,769 

1 

1 

1 

Texas (4) 

Beaumont 

94,014 

1 

0 

2 4846 

Corpus Christi 

108,287 

1 

0 

2 

Longview 

24,502 

1 

0 

0 

Waco 

84,706 

1 

1 

0 

Virginia (2) 

Hampton(Norfolk) 

219,479 

1 

l(Norfolk) 

l(Norfolk)- 

Newport News(Norfolk) 

42,358 

1 

See Norfolk 

See Norfolk 

Washington (1) 

Yakima-Pasco 

48,714 

1*** * 

0 

0 

West Virginia (1) 

Parkersburg 

29,684 

1 

0 

0 

Wisconsin (4) 

Madison 

96,056 

3 

0 

1 

Milwaukee 

637,392 

1 

2 

l(Whitefish Bay) 


**** Pasco is a satellite of Yakima. 
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UHF CITIES IN THE 168 STANDARD METROPOLITAN AREAS 
_ April 1, 1955 _ 




Metropolitan 

City 

No. UHF 

No. VHF 

No. 

Rank 

Metropolitan Area. 

Population 

Population on air 

on air 

in hearincr 

6 

Boston (Cambridge) 

San Francisco-Oakland 

2,369,986 

801,444 

1 

2 

1 

7 

2,240,767 

1,159,932 

1 

3 

1( Oakland) 

8 

Pittsburg 

2,213,236 

676,806 

1 

2* 

2 

14 

Buffalo 

1,089,230 

580,132 

1 

2 

1 

15 

Cincinnati 

904,402 

503,998 

1** 

3 

0 


Milwaukee 

871,047 

637,392 

• 1 

2 

KWhltefish 


Providence 

737,203 

248,674 


2 

0 Bay) 

21 

Portland (Ore.) 

704,829 

373,628 

1 

2 

1 

22 

New Orleans 

685,405 

570,445 

1 

1 

1 

23 

Atlanta 

671,797 

331,314 

1 

3 

0 

30 

Youngstown 

528,498 

168,330 

2 

0 

0 

31 

Albany-Schenectady-Troy 

514,490 

299,091 

1 

1 ' 

1 (Vail 

34 

Miami (Fort Lauderdale) 

495,084 

249,276 

2 

1 

2 Mills) 

38 

Norfolk-Portsmouth 

446,200 

293,552 

2 

1 

1 

39 

Allentown-Bethlehem-Easton 437,824 

208,728 

3 

0 

0 

40 

Akron 

410,032 

274,605 

1 

0 

0 

41 

St. Petersburg^ Tampa 

409,143 

221,419 

1 

1 

1 

42 

Springfield-Holyoke 

407,255 

217,060 

2 

0 

0 

44 

Wilkes-Barre-Hazel ton 

392,241 

112,317 

2 

0 

0 

47 

Hartford 

358,081 

177,397 

1 

1 (New 

1 




Haven) 


50 

Knoxville 

337,105 

124,769 

1 

1 

1 

53 

Oklahoma City 

325,352 

234,504 

1 

2 

0 

P'* 

Jacksonville 

304,029 

204,517 

1 

1 

1 

v • 

Harrisburg (Pa.) 

292,241 

89,544 

3 

0 

0 

58 

Johnstown (Pa.) 

291,354 

63,232 

1 

1 

0 

64 

Sacramento 

277,140 

137,572 

1 

1 

1 

65 

Fresno- Tulare) 

276,515 

91,669 

3 

0 

1 

66 

Worcester 

276,336 

203,486 

1 

0 

0 

72 

Bridgeport 

258,137 

158,709 

1 

1 (New 

0 



Haven) 

73 

Scranton 

257,396 

125,536 

3 

0 

0 

74 

Reading 

255,740 

109,320 

2 

0 

0 

77 

Peoria 

250,512 

111,866 

2 

0 

1 

84 

Des Moines <Ames) 

226,010 

177,965 

1 

2 

1 

85 

Wichita (Hutchinson) 

222,290 

168,279 

1 

2 

1 

87 

Erie 

219,388 

130,803 

1 

1 

0 

88 

South Bend 

205,058 

115,911 

1 

0 

0 

89 

York 

.202,737 

59,953 

2 

0 

0 

90 

Stockton 

200,750 

70,853 

1 

1 

0 

91 

Charlotte 

197,052 

134,042 

1 

1 

1 

P* 

Beaumont-Port Arthur 

195,083 

151,544 

1 

0 

2 

V 

w . 

Fort Wayne(Waterloo) 

183,722 

133,607 

2 

0 

0 

100 

Lansing(East Lansing) 

172,941 

92,129 

2 

1 

0 

101 

Columbus (Ga.) 

170,541 

79,611 

1 

1 

0 

102 

Madison 

169,357 

96,056 

3 

0 

1 

103 

Greenville (S.C.) 

168,152 

58,161 

1 

1 

0 

Source 

: 1950 U.S. Census, U.S. 

Summary, Table 

28 (for census data). 

• 



* Includes educational station 

** Non-commercial educational UHF station. _ 

*** Order to show cause to change from UHF to VHF pending. 
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Metropolitan 

City 

No.UHF 

No.VHF 

No.VHF 

Rank Metropolitan Area 



on air 

in hearincr 

104 

Corpus Christ! 

165,471 

108,287 

1 

0 

2 4G4s 

108 

Evansville (Henderson) 

160,422 

128,636 

2 

0 

109 

Baton Rouge 

158,236 

125,629 

1 

1 

0 

110 

Waterbury 

154,656 

104,477 

1 

1 (New 
Haven) 

l 

111 

Saginaw 

153,515 

92,918 

1 

l(Bay 

City) 

0 

112 

Rockford (HI.) 

152,385 

92,927 

1 

1 

0 

116 

New Britain-Bristol 

146,983 

109,687 

1 

0 

0 

17 

Winston-Salem 

146,135 

87,811 

1 

1 

0 

119 

Columbia (S. C.) 

142,565 

86,914 

2 

1 

0 

120 

Jackson (Miss.) 

142,164 

93,271 

1 

2 

0 

122 

Montgomery 

138,965 

103,525 

1 

1 

0 

125 

Raleigh 

136,450 

65,679 

1 

1( Durham) 1 

126 

Macon 

135,043 

70,252 

1 

1 

1 

130 

Springfield (HI.) 

131,484 

81,628 

1 

0 

1 

131 

Waco 

130,194 

84,706 

1 

1 

1 

135 

Asheville 

124,403 

53,000 

1 

1 

0 

152 

Decatur (HI.) 

98,853 

66,269 

1 

0 

0 

157 

Muncie 

90,252 

58,479 

1 

0 

0 

166 

Adams (Pittsfield) 

Total stations 

66,567 

33,348 

1 

_1 

88 

J) 

51 

_0 

34 


) 

f 


} 


l 


t 

j 

i 

1 / 


V 

I 


I 

i 
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SUMMARY 


Met. Areas Met. Areas Met. Areas Totals 
0-50 51-100 101-166_ 


4649 


Present situation: 


UHF-only markets 

1 VHF markets 

2 VHF markets 

3 or more VHF markets 

Final situation (if all 
VHFs are granted): 

UHF-only markets 

1 VHF markets 

2 VHF markets 

3 or more VHF markets 


5 

7 

6 

3 


10 

9 

3 

0 


5 

0 

7 

9 


7 

7 

4 

2 


8 23 

12 28 

1 10 

0 0 


4 16 

14 21 

7 18 

0 11 


Rank 

30 

39 

40 

42 

43 
57 
66 

73 

74 
88 
89 
98 

116 

152 

157 

166 


Rank 

31 

47 

102 

77 

108 


LIST OF UHF-ONLY MARKETS IF ALL AVAILABLE 
_VHFS ARE GRANTED * _ 


City 


State 


UHF stations 


Youngstown 

Allentown-Be thlehem- Easton 
Akron 

Springfield-Holyoke 
Wilkes-Barre-Hazelton 
Harrisburg (Pa.) 

Worcester 
Scranton 
Reading 
South Bend 
York 

Fort Wayne 

New Britain-Bristol 

Decatur 

Muncie 

Adams (Pittsfield) 


Ohio 2 

Pennsylvania 3 

Ohio 1 

Massachusetts 2 

Pennsylvania 2 

" 3 

Massachusetts 1 

Pennsylvania 3 

" 2 

Indiana 1 

Pennsylvania 2 

Indiana 3 

Connecticut 1 

Illinois 1 

Indiana 1 

Massachusetts 1 


Total markets - 16 
Total states - 7 
Total UHF stations - 29 


•In some instances VHF service 
is received from outside cities. 


ADDITIONAL UHF-ONLY MARKETS IF PENDING 
DEINTERMIXTURE PROCEEDINGS RESULT IN 
FINAL GRANT OF DEINTERM1XTGRE 


City 

Albany-Schenec tady-Tr oy 

Hartford 

Madison 

Peoria 

Evansville 


State 


UHF stations* 


New York 1 

Connecticut 1 

Wisconsin 3 

Illinois 2 

Indiana 1 


Total new markets - 5 

Total new states - 2 *Existing UHF stations only 

Total UHF stations - 8 tabulated; others undoubtedly 

o will be built. 
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NUMBER OF UHF STATIONS IN 
OPERATION - BY STATES (April 1, 


One UHF on air 

Two UHF on air 

Three UHF on air 

Arkansas 

Alabama 

Georgia 

Kansas 

Virginia , 


Kentucky 

Iowa 

Louisiana 

Maryland 

Mississippi 

Oklahoma 

Oregon 

Rhode Island 

Tennessee 

Washington 

West Virginia 


New York 

Five UHF on air 

Six UHF on air 

Seven UHF on air 

Massachusetts 

18 UHF on air 

Pennsylvania 

Florida 

California 

Ohio 

Indiana 


1955) 


Four UHF on air 

Connecticut 
Michigan 
North Carolina 
South Carolina 
Texas 
Wisconsin 


Nine UHF on air 
Illinois 


NETWORK PROGRAMMING IN MIAMI-FORT LAUDERDALE FOR 
TYPICAL WEEK IN MONTH OF MARCH. 1955 _ 


ABC TELEVISION PROGRAMS 


(1) Broadcast on WITV (17) at network times: 


Title 

Length 

C or S 

Title 

Length C or S 

Stop the Music 

30 

C 

Stu Erwin Show 

30 C 

Masquerade Party 

30 

C 

Brillo Star Tonight 

30 C 

Fund’s Theater 

60 

C 

The Vise 

30 C 

Doitie Mack Show 

60 

S 

Super Circus 

60 C 

Ozark Jubilee 

30 

S 

Walter Winchell 

30 C 

Ozark Jubilee 

30 

C 

Break the Bank 

30 C 

Kukla, Fran & Ollie 

75 

Coop 

John Daly, News 

45 C 

The Name's the Same 

30 

C 

TV Reader’s Digest 

30 C 

Voice of Firestone 

30 

C 

Monday Night Boxing 

90 S 

Twenty Questions 

30 

C 

US Steel-Elgin Hr. 

60 C 

Key to Ages 

30 

C 

Lone Ranger 

30 C 

(2) Broadcast on WITV (17) bv kinescope: 



Title 


C or S 


Time Broadcast on 





WITV 

Faith for Today 

30 

C 

Sunday, 1230-1 PM 

Sunday, 830-9 PM 

(3) Broadcast on WTVJ (4) by kinescope: 



Title 

Lenqth 

C or S 

Original Network Time 

Time Broadcast on 





WTVJ 

Masquerade Party 

30 

C 

Wednesday, 9-930 PM 

Friday, 1030-11 PM 

Danny Thomas 

30 

C 

Tuesday, 9-930 PM 

Monday, 8-830 PM 

Disneyland 

60 

C 

Wednesday, 730-830 PM 

Sunday, 3-4 PM 

Ozzie & Harriet 

30 

C 

Friday, 8-830 PM 

Wednesday, 7-730 PM 

Ray Bolger 

30 

C 

Friday, 830-9 PM 

Saturday, 4-430 PM 

Dollar a Second 

30 

C 

Friday, 9-930 PM 

Saturday, 330-4 PM 

Super Circus 

60 

C 

Sunday, 5-6 PM 

Saturday, 10-11 AM 

Cavalcade of America 

30 

C 

Tuesday, 730-8 PM 

Friday, 7-730 PM 

(4) Not broadcast in Miami-Fort Lauderdale 



Title 

Length 

C or S 

Title 

Lenqth C or S 

Who Said That 

30 

C 

Rin Tin Tin 

15 C 

Breakfast Club 

300 

C 

Pepsi Playhouse 

30 C 

John Daly News 

30 

S 

Soldier Parade 

30 S 

Compass 

30 

S 

Creative Cookery 

300 Coop 

T-Men in Action 

30 

C 

You Asked for It 

30 C 

Focus 

30 

S 

College Press Conf. 

30 S 

Andy Devine 

30 

C 
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ABC Television Programs - Cont’d 


(5) ABC Network program summary: 
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No. of 
Pqms. 

No. of 

Hours - C 

No. of 
Hours - 

_S 

Total 

Hours 

Broadcast on WITV(17) 
at network times 

27 

12 hrs. 

3 hrs. 


15 hrs. 

broadcast on WITV(17) 
by kinescope 

1 

30 mins. 

- 


30 mins. 

Total broadcast by 

WITV (17) 

28 

12 hrs. 30 mins. 

3 hrs. 


15 hrs. 30 mins. 

Broadcast by WTVJ(4) 
by kinescope 

8 

4 hrs. 30 mins. 

. 


4 hrs. 30 mins. 

Not broadcast in 
market 

21 

12 hrs. 15 mins. 

2 hrs. 

30 mins 

14 hrs. 45 mins. 

Total ABC Programs 

57 

29 hrs. 15 mins 

5 hrs. 

30 mins 

34 hrs. 45 mins. 
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NETWORK PROGRAMMING IN MIAMI-FORT LAUDERDALE FOR 
_ TYPICAL WEEK IN MONTH OF MARCH. 1955 _ 

CBS TELEVISION PROGRAMS 

(1) Broadcast on WTVJ (4) at network times : 


4653 


Title 

Lenqth 

C or S 

Title 

Lencrth C or S 

Love of Life 

75 

C 

Search for Tomorrow 

75 

C 

Guiding Light 

75 

C 

On Your Account 

75 

C 

Perry Como 

45 

C 

Burns & Allen 

30 

C 

Talent Scouts 

30 

C 

I Love Lticy 

30 

C 

Studio One 

60 

C 

Halls of Ivy 

30 

C 

Meet Millie 

30 

C 

Red Skelton 

30 

C 

Danger 

30 

C 

See It Now 

30 

c 

Douglas Edwards 

75 

C 

Godfrey & Friends 

60 

c 

The Millionaire 

30 

C 

Blue Ribbon Boxing 

45 

c 

Lamp Unto My Feet 

30 

S 

Look Up & Live 

30 

s 

Winky Dink & You 

30 

S 

Face the Nation 

30 

s 

Omnibus 

90 

C 

Private Secy-Jack B 



Toast of the Town 

30 

C 

Benny 

30 

c 

GE Theater 

30 

C 

Father Knows Best 

30 

c 

What’s My Line 

30 

C 

Sunday News Special 

30 

c 

The Morning Show 

600 

P 

Bob Crosby 

150 

c 

Garry Moore 

210 

C 

Arthur Godfrey 

240 

c 

Big Payoff 

60 

S 

Big Payoff 

90 

c 

House Party 

150 

C 

Red Barber’s Comer 

15 

c 

Welcome Travelers 

75 

c 

Climax-Shower of Stars 

60 

c 

Ray Milland 

30 

c 

Four-Star Playhouse 

30 

c 

Mama 

30 

c 

Schlitz Playhouse 

30 

c 

Our Miss Brooks 

30 

c 

Captain Midnight 

30 

c 

The Lineup 

30 

c 

The Big Top 

60 

c 

Two For the Money 

30 

c 

Jackie Gleason 

60 

c 

My Favorite Husband 

30 

c 

Professional Father 

30 

c 

(2) Broadcast on WTVJ (4) bv kinescope: 




Title 


C or S 

Oricrinal Network Time 

Time Broadcast on 





WTVJ 

Lone Ranger 

30 

C 

Sat., 1-130 PM 

Sat., 

6-630 PM 

I’ve Got A Secret 

30 

C 

Wed., 930-10 PM 

Fri., 

830-9 PM 

You Are There 

30 

C 

Sun., 630-7 PM 

Sun., 

430-5 PM 

Stage 7 

30 

C 

Sun., 930-10 PM 

Sun., 

1130-12 Mid 

Name That Tune 

30 

C 

Thurs., 1030-11 PM 

Sat., 

11-1130 PM 

Topper 

30 

C 

Fri., 830-9 PM 

Fri., 

1130-12 Mid 

Willy 

30 

C 

Sat., 1030-11 PM 

Sat., 

5-530 PM 

Life with Father 

30 

C 

Tues., 8-830 PM 

Sat., 

3-330 PM 

Valiant Lady 

75 

C 

M-F, 12-1215 PM 

M-F, 

9-915 AM 

Strike It Rich 

150 

C 

M-F, 1130-12 Noon 

M-F, 

930-10 AM 

(3) Broadcast bv WGBS-TV (23) by kinescope: 



Title 

Lencrth 

C or S 

Oricrinal Network Time 

Time 

Broadcast on 


Beat The Clock 
December Bride 


30 

30 


C 

C 


Sat., 730-8 PM 
Mon., 930-10 PM 


WGBS-TV 

Thurs., 930-10 PM 
Thurs., 830-9 PM 


CBS Television Programs 
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(4) Not broadcast in Miami-Fort Lauderdale 

4654 

Title 

Lenoth 

C or S 

Title 

Lenoth C or S 

Portia Faces Life 

75 

C 

Chronoscope 

45 C 

Gene Autry 

30 

c 

Person to Person 

30 C 

Big 10 Basketball 

150 

c 

Now & Th^n 

30 S 

The Search 

30 

S 

Road of life 

75 C 

Jo Stafford 

15 

c 

Jane Froman 

15 C 

Johnny Coons 

30 

c 

Winky Dink & You 

30 S 

Adventure 

30 

s 

Brighter Day 

75 C 

secret Storm 

45 

c 

Secret Storm 

Robt. Q. Lewis 

30 S 

Robt. Q. Lewis 

120 

c 

30 S 

Public Defender 

30 

c 

Contest Carnival 

30 C 

The American Week 

30 

s 

Lassie 

30 C 

(5) CBS Network program summary: 




No. of 

No. of 

No. of 

Total 


Poms. 

Hours - 

C Hours - S 

Hours 

Broadcast on WTVJ (4) 
at network times 
Broadcast on WTVJ (4) 

95 

52 hrs. 

15 mins. 3 hrs. 

55 hrs. 15 mins. 

by kinescope 

18 

7 hrs. 

45 mins - 

7 hrs. 45 mins. 

Total Bdcst by WTVJ 

113 

60 hrs. 

3 hrs. 

63 hrs. 

Broadcast on WGBS-TV 
(23) by kinescope 

2 

1 hr. 


1 hr. 


Not Broadcast in market 

42 

13 hrs. 

15 mins. 3 hrs. 

30 mins. 16 hrs. 

45 mins. 

Total CBS Programs 

157 

74 hrs. 

15 mins. 6 hrs. 

30 mins. 80 hrs. 

45 mins. 


1 







9 
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NETWORK PROGRAMMING IN MIAMI-FORT LAUDERDALE FOR 

s 

TYPICAL WEEK IN MONTH OF MARCH. 1955 



* 






465S 



DUMONT TELEVISION PROGRAMS 


1 

> 

(1) Broadcast on WITV (17) by kinescope: 





Title 

Lenath 

C or S 

Oricrinal Network Time Time Broadcast on 1 






VflTV 

► 

Mon. Night Fight 

105 

Coop 

Mon., 9-1045 PM 

Tues. 

, 730-915 PM 

* 

Down You Go 

30 

C 

Fri., 1030-11 PM 

Wed. 

10-1030 PM 

V 

(2) Broadcast on WTVJ (4) by kinescope: 




> 

Studio 57 

30 

C 

Tues., 830-9 PM 

Sun., 

7-730 PM 

► 

Bishop Sheen 

30 

C 

Tues., 8-830 PM 

Tues. 

, 7-730 PM 

> 

(3) Not broadcast in Miami-Fort Lauderdale: 




Title 

Lenath 

C or S 

Title 

Lenath C or S 

9 

Captain Video 

60 

Coop 

Captain Video 

15 

C 


What’s The Story 

30 

C 

Wrestling from Chicago 90 

Coop 


Morgan Beatty, News 

75 

C 

All About Baby 

30 

C 


At Ring Side 

15 

Coop 

Life Begins at 80 

30 

C 

if 

Chicago Symphony 

60 

S 

One Minute Please 

30 

S 


Chance of Lifetime 

30 

C 

Midway Sports Showcase 15 

e 

W 

Paul Dixon 

300 

Coop 




► 

(4) DuMont Netwark Procrram Summary: 




► 


No. of 

No. of 

No. of 

Total 


*■ 


Pams. 

Hours - 

C Hours - S 

Hours 


y 

Broadcast on WITV(17) 
at network times 
Broadcast on WITV(17) 

0 

0 

0 

0 



by kinescope 

2 

2 hrs. 

15 mins - 

2 hrs. 

15 mins 

* 

>» 

Total Bdcst on WITV 

2 

2 hrs. 

15 mins - 

2 hrs. 

15 mins 

k 

Broadcast on WTVJ(4) 






> 

by kinescope 

2 

1 hr. 

- 

1 hr. 


► 

ot Bdcst in Market 

25 

11 hrs. 

30 mins 1 hr. 30 mins 

; 13 hrs. 


. 

Total DuMont Programs 

29 

14 hrs. 

45 mins 1 hr. 30 mins 16 hrs. 

15 mins. 

> 







£r 

k 
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NETWORK PROGRAMMING IN MIAMI-FORT LAUDERDALE FOR 
_ TYPICAL WEEK IN MONTH OF MARCH. 1955 _ 

NBC TELEVISION PROGRAMS 4656 


(1) Broadcast on WGBS-TV (23) at network time : 


Title 

Length 

C or S 

Title 

Length C or S 

Big Story 

30 

C 

Cavalcade of Sports 

30 

C 

NBA Prof. Basketball 

135 

P 

George Gobel 

30 

C 

Swift Show Wagon 

30 

C 

Your Hit Parade 

30 

C 

Ding Dong School 

150 

C 

Sheilah Graham 

75 

S 

Home 

360 

P 

Tennessee Ernie Ford 

75 

S 

One Man*s Family 

75 

C 

Pinky Lee Show 

150 

P 

Howdy Doody 

150 

P 

Tony Martin Show 

15 

c 

Robt Montgomery 

60 

c 

Dinah Shore 

30 

c 

John Cameron Swayze 

75 

c 

Milton Berle Show 

30 

c 

Fireside Theater 

30 

c 

Truth or Consequences 

30 

c 

It’s a Great Life 

30 

c 

Eddie Fisher 

30 

c 

Dragnet 

30 

c 

Red Buttons-Carson 

30 

c 

Life of Riley 

30 

c 

Frontiers of Faith 

30 

S 

American Inventory 

30 

s 

Youth Wants to Know 

30 

s 

Background 

30 

s 

American Forum 

30 

s 

Meet the Press 

30 

c 

Roy Rogers 

30 

c 

People Are Funny 

30 

c 

Mr. Peepers 

30 

c 

Comedy Hr. -Spec. 

60 

c 

TV Playhouse 

60 

c 

Loretta Young 

30 

c 

Bob Cummings 

30 

c 

Jan Murray 

15 

c 

Today 

600 

p 

(2) Broadcast on WTVJ (4) by kinescope: 




Title 

Length 

C or S 

Original Network Time 

Time Broadcast on 




WTVJ 

My Little Margie 

30 

C 

Wed., 830-9 PM 

Thurs. 1130-12 Mid. 

Big Town 

30 

c 

Wed., 1030-11 PM 

Sat. 

, 1130-12 Mid. 

Norby 

30 

c 

Wed., 7-730 PM 

Sun. 

, 4-430 PM 

Ford TV Theatre 

30 

c 

Thurs., 930-10 PM 

Sun. 

, 930-10 PM 
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NBC Television Programs 





(3) Not Broadcast in Miami-Fort Lauderdale: 


465 # 

Title 

Length 

C or S 

Title 

Length C or S 

Imogene Coca 

30 

C 

Dear Phoebe 

30 

c 

I Married Joan 

30 

C 

Armstrong Theater 

30 

c 

Kraft TV Theater 

60 

C 

This is Your Life 

30 

c 

Groucho Marx 

30 

C 

Justice 

30 

c 

r ay of the World 

75 

C 

Lux Video Theater 

60 

c 

The Greatest Gift 

75 

s 

Feather Your Nest 

150 

c 

Cone erring Miss Marlowe 

75 

c 

Golden Windows 

75 

c 

First Love 

75 

c 

Hawkins Falls 

30 

c 

World of Mr. Sweeney 

60 

s 

Hawkins Falls 

45 

S 

Modern Romance 

75 

c 

World of Mr. Sweeney 

15 

c 

Medic 

30 

c 

Caesar's Hour 

60 

c 

Zoo Parade 

30 

c 

Juvenile Jury 

30 

c 

Capt. Gallant 

30 

c 

Hall of Fame 

30 

c 

Paul Winchell 

30 

c 

Happy Felton 

30 

c 

Space Cadet 

30 

C Funny Boners 

30 

s 

Mickey Rooney 

30 

C 

Mr. Wizard 

30 

s 

Jim Durante/o'Connor 

30 

C 

So This is Hollywood 

30 

c 

Capt. Hartz & his Pets 

15 

C 

Tonight 

450 

Coop 




Hope-Raye 

30 

c 

'4) NBC Netvork program summary: 





No. of 

No. of 

No. of 

Total 



Poms. 

Hours 

- C Hours - S 

Hours 

— 

Broadcast on WGBS-TV 
(23) at network times 
Broadcast on WGBS-TV 

78 

41 hrs. 

, 45 mins 5 hrs. 

46 hrs. 

45 mins. 

(23) by kinescope 

0 

0 

0 

0 


Total broadcast on 






WGBS-TV (23) 

78 

41 hrs. 

45 mins 5 hrs. 

46 hrs. 

45 mins. 

Broadcast on WTVJ (4) 






by kinescope 

4 

2 hr. 

- 

2 hrs. 


Not bdest. in market 

76 

29 hrs. 

45 mins. 4 hrs. 

33 hrs. 

45 mins. 

Total NBC Programs 

158 

73 hrs. 

30 mins. 9 hrs. 

82 hrs. 

30 mins. 


(CERTIFICATE OF SERVICE) 
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4780 [ Received May 5, 1955 FCC] 

PETITION FOR PROMPT CONSIDERATION 

AMENDMENT TO PETITION FOR DE-INTERMIXTURE, 

ORDER TO SHOW CAUSE AND STAY 

Three weeks ago, on April 14, 1955, Storer Broadcasting Company 
(Storer) and Gerico Investment Company (Gerico) filed a petition which 
requested the Commission to initiate a proceeding looking toward making 
Miami-Fort Lauderdale a UHF-only area by modifying the existing auth¬ 
orization of Station WTVJ from Channel 4 to Channel 39 and by replacing 
Channels 7 and 10 (presently the subject of comparative hearings) with 
UHF channels. The petition further requested the Commission ’’forthwith” 
to issue orders ’’staying all further proceedings” in the Channels 7 and 10 
cases, pending final action on the matters raised by the petition. 

As yet, no formal opposition has been filed to the petition, but 
certain of the parties that would be affected by the relief requested have 
informally notified the Commission by telegram or letter that they intend 
to file oppositions this month or next month and have asked that the Com¬ 
mission not act on the petition until the oppositions have been filed. 

Moved by the realization that delay in action on the petition (which 
is portended by the notifications that substantial time will be taken to 
respond) may cause the termination of USF service in Miami-Fort Laud- 

4781 erdale as readily as would denial o$ the petition, Storer and Gerico 
respectfully urge that the Commission act at once on the replacement of 
Channels 7 and 10, and in aid thereof withdraw the request for a show 
cause order against WTVJ. 

It is respectfully submitted that the petition as filed makes a prima 
facie showing adequate to support the issuance of a notice of proposed 
rule making concerning Channels 7 and 10. which as yet are unassigned 
and with respect to which Section 316(a) rights have not accrued. It is, 
moreover, apparent that if the Commission were promptly to give notice 
of rule making, similar to the action taken in the five de-intermixture 
cases, final action in the rule making proceeding could be had before the 
Commission reaches a final decision in either the Channel 7 or Channel 
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10 case. In this way, if the Commission’s decision is that the public 
interest will be better served by retaining Channels 7 and 10 for use in 
Miami-Fort Lauderdale, the public will not suffer the delay in the initia¬ 
tion of service on Channels 7 and 10 that might otherwise occur if the 
rule making proceeding were not initiated immediately. Experience in 
other cases indicates that adequate time exists to conclude the rule making 
proceeding in advance of a final decision in the Channels 7 and 10 cases 

In contrast, a more extensive and time consuming proceeding would 
be required in connection with the modification of WTVJ’s license against 
its consent, involving, as it does, both adjudicatory and legislative due 
process requirements. 

The decision to press for immediate action on the replacement of 
Channels 7 and 10, and to withdraw the request for modification of license 
of WTVJ, has also been prompted by the following additional considerations: 

(a) As was pointed out in the initial petition (pages 6-9), UHF oper¬ 
ating experience to date has demonstrated that UHF stations cannot survive 
in competition with two or more VHF stations where the VHF stations have 
NBC and CBS affiliations. However, it has not been shown that, in markets 
as large as Miami-Fort Lauderdale, UHF stations cannot compete against 

4782 a single VHF station. In fact, the operating experiences of UHF 
stations in markets of adequate size, such as Hartford and Norfolk, would 
indicate that limited VHF competition is not fatal. Although, for reasons 
shown in the initial petition, the establishment of UHF in Miami-Fort 
Lauderdale would be quicker and more certain if the area were made UHF 
only, it is believed that UHF can survive and prosper in the area if it is 
not forced to compete with more than one VHF station. 

(b) A second and equally important reason is that Miami-Fort 
Lauderdale affords an excellent opportunity to demonstrate the technical 
equality or superiority of the UHF service. The antennas of all three 
Miami-Fort Lauderdale stations are located at the Miami Antenna Farm. 
Attached hereto is a recently completed analysis of field intensity meas¬ 
urements made on WGBS-TV (23). This analysis was not ready at the 
time the initial petition was filed, although a preliminary study referred 
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to in the petition (pages 17-19 and Exhibit A attached thereto) was then on 
hand. The analysis demonstrates that UHF is capable of providing a serv¬ 
ice to Miami-Fort Lauderdale technically superior to that provided by 
VHF. Miami has special importance surpassing its market rank. Network 
programs are originated there. It is a gathering place for advertisers, 
television receiver manufacturers, telecaster, agency and network repre¬ 
sentatives, and others who have an important role in the determination of 
whether UHF will prosper or fail on a national basis. Side-by-side oper¬ 
ation of UHF stations WGBS-TV and WITV with VHF station WTVJ will 
afford an unequalled opportunity to demonstrate that there is nothing in¬ 
herently inadequate in the UHF service. Storer represents to the Com¬ 
mission that it will make its UHF operation in Miami a "show case” in an 
all-out effort to prove the worth of the UHF service. This cannot be done 
if Channels 7 and 10 are assigned for use in the area. 

(c) Channels 7 and 10, if removed from Miami, can be reassigned 
to other Florida cities where the demand and need for VHF channels ex¬ 
ceed the number of channels available, as represented by petitions for 
4783 channel changes and applications for permit modifications presently 
pending before the Commission. The adding of VHF channels to these 
cities in place of UHF channels will also further the policy of deinter¬ 
mixture. 

Some have said and undoubtedly others will say that, even though it 
is now universally recognized that inter-mixture has not worked, the 
Commission should not reconsider its allocation policy because to do so 
would aid UHF broadcasters at the expense of VHF applicants. If the 
only consideration involved in selective deintermixture were a comparison 
of the private interests of UHF broadcasters versus VHF applicants, 
petitioners would readily agree that the allocation plan should not be 
modified. But that is not the case. 

The problem facing the country is that UHF has not succeeded and 
the underlying cause therefor has been intermixture. Because of this, 
deintermixture has already occurred in the many markets where UHF 
stations have ceased operation and in the far larger num ber of intermixed 


iv 



53 


markets where UHF permits have been surrendered without construction 
or UHF channels have not been applied for, all at the cost of a nation-wide 
television service. The Commission’s task is to arrive at a new policy 
which will accomplish the objectives hoped for in the Sixth Report. 

Section 1 of the Communications Act makes clear that it is the 
Commission’s duty ”to make available, so far as possible, to all people 
of the United States, . . .nation-wide . . . radio communication serv¬ 
ice . . . ”, and section 303(g) directs the Commission to ’’encourage the 
larger and more effective use of radio in the public interest. ” UHF is 
necessary to television and it is the service which the Commission must 
’’encourage”, if necessary at the expense of private interests. Unless 
effective use is made, and soon, of the 70 UHF channels, the Commission 
will not long be able to justify the non-use of this vast amount of spectrum 
space against the ever-growing demands of other radio services prepared 
to put it to effective use. Stated another way, unless the Commission is 
4784 prepared to write off UHF, a policy of selective deintermixture, 
which practically everyone agrees is the only workable and effective 
solution, is inevitable. Passage of time will merely add to the problem; 
it will not provide the cure. 

WHEREFORE, it is respectfully submitted that the national public 
interest requires that the Commission: 

(a) Amend Section 3.606 of its Rules and Regulations by appropriate 
rule-making proceedings as follows: 

Ctv Channel No. 

—* Present Proposed 

Miami, Florida 2♦, 4, 7, 10, 23, 33 2*, 4, 23, 33 

(b) Forthwith issue appropriate orders in the said pending proceed¬ 
ings upon the applications of Biscayne Television Corp. et al (Docket Nos. 
10754, 10856, 10857 and 10858) and WKAT, Inc. et al (Docket Nos. 9321, 
10825, 10826, and 10827) s taying all further proceedings in connection 
with said applications and proceedings pending final action by the Com¬ 
mission upon the instant petition. 
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Respectfully submitted, 

STORER BROADCASTING COMPANY 

By: /s/ James A. McKenna, Jr. 

McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 

Its Attorney 

GERICO INVESTMENT COMPANY 
By: /s/ Robert L. Heald _ 

Welch, Mott & Morgan 
710 Fourteenth Street, N. W. 
Washington 5, D. C. 

Its Attorney 

Of Counsel: 

John E. McCoy 
1177 Kane Concourse 
Bay Harbor Island 
Miami Beach, Florida 

May 4, 1955 


4786 ANALYSIS OF 

FIELD INTENSITY MEASUREMENTS 
WGBS-TV 

CHAN. 23 - 174 KW-ERP - 525 FT. 

STORER BROADCASTING COMPANY 
MIAMI, FLORIDA 

EQUIPMENT AND METHODS USED 

Field intensity measurements were made by C. X. Castle (Staff 

Engineer of WGBS-TV) in February and March, 1955, of the received 

signal radiated from WGBS-TV on Channel 23 with 174 kw effective 

radiated power at an antenna height of 525 feet above terrain. 

An RCA Type BW-3A UHF field intensity meter was used. The 

February measurements were continuously recorded along radials (or 

approximations thereto) from the transmitter. The March measurements 

were the "cluster" type, which were made at specified locations on two 

radials from the transmitter. 
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The locations of the routes taken for the recordings and the cluster 
measurements are shown on the map of Figure 1. The locations of the 
sector centers, which were used for the analysis of the recordings and 
the locations of the cluster measuring points, are shown on the map of 
Figure 2. 

All measurements were made with a fan antenna in lieu of the 
standard dipole furnished with the field intensity equipment. 

The gain of the fan antenna was measured and found to be 2.6 db 
above the standard dipole. The multiplying factor for the standard dipole 
is specified for Channel 23 as 14.7. The multiplying factor used for the 
fan antenna is 10.9. 

All measurements were made when the transmitter was operating 
at peak power. 

Two sets of measurements were made on each of the routes along 
which recordings were made. One set was recorded at an antenna height 
of 16 feet and the other set at an antenna height of 30 feet. All cluster 
measurements were made at an antenna height of 30 feet. 

An attempt was made to determine a constant ratio to be applied to 
the median measurements taken at an antenna height of 18 feet in order 
to correlate these measurements with those taken at an antenna height of 
30 feet. However, the ratio actually varied from unity to 3. 5 to 1 and 
depended upon the height and density of trees immediately adjacent to the 
highway on which measurements were taken. Since it was impossible to 
4787 secure any constant relation between the measurements at the 18 
foot and 30 foot antenna heights, and since the nearby presence of trees 
higher than 18 feet was more than occasional the measurements taken at 
an antenna height of 18 feet were utilized in the analysis merely as a 
reference check to the 30 foot antenna height measurements. This was 
accomplished by adding an empirical ratio of 3 db to the sector median 
measurements taken at an antenna height of 18 feet. The figure of 3 db 
is justified by UHF measurements taken under similar circumstances of 
UHF signals in the Fort Wayne area. 

The recordings were analyzed by sectors, not greater than two 
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miles in length. The median value of the signal intensity measured on 
each such sector was then determined. The center of the sector was used 
as the location of the median signal intensity measured along the two mile 
sector distance. The distance from the sector center point to the trans¬ 
mitter was then determined by referring to a map. 

Some of the route sectors were not used in determining the measured 
contour of WGBS-TV. In the analysis only those sector locations (with 
but few exceptions) which had a reasonable relation to the radial having the 
same general line of bearing from the transmitter were used in plotting 
the field intensity versus distance graphs. The sector measuring locations 
which were used are shown on the map of Figure 2. 

FIELD INTENSITY VERSUS DISTANCE GRAPHS 

Figures 3, 3A, 3B, 3C, 3D and 3E show the recorded measured 
sector median field intensity (microvolts per meter converted to dbu) and 
the median cluster measurements plotted against distance along the vari¬ 
ous radials from the transmitter. 

The recordings along the composite South and Southeast radials 
(Figure 3B) were discarded in computing the signal intensity contours of 
WGBS-TV, because the number of sectors along these radials on any 
single line of bearing from the transmitter were too few. The median 
values of the cluster measurements on radials Y and Y T of Figure 1 were 
used in lieu of the recorded measurements along the composite South and 
Southeast radials for determining the locations of the various contours. 

Plotted on each of Figures 3 to 3E, inclusive, there is a curve of 
field intensity versus distance as determined from the propagation data 
published by the Federal Communications Commission for a station oper¬ 
ating on Channel 23 with 174 kw effective radiated power at an effective 
antenna height of 525 feet. It should be noted that the actual measured 
field intensities of WGBS-TV are considerably higher than those calculated 
4788 from the Commissions curves for distances within the radio horizon. 
For distances approximating and beyond the radio horizon there is good 
correlation between the theoretical and measured performance of the 
station. 


57 


MEASURED CONTOURS 

Plotted on the map of Figure 4 are the 80 dbu, 74 dbu and 64 dbu 
contours of WGBS-TV operating on Channel 23 with an effective radiated 
power of 174 kw at an antenna height of 525 feet above average terrain. 

These contours are derived from the graphs of Figures 3A to 3E, 
inclusive, with the exception that Figure 3B was not used for reasons 
previously described. 

Respectfully submitted, 

CRAVEN, LOHNES AND CULVER 

By _ 

T. A. M. Craven 

April, 1955 
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FIGURE 1 
ROUTE MAP 

RGBS* TV CH. 2 3 17 4 KW-ERP 

STORER BROADCASTING COMPANY 
MIAMI, FLORIDA 
Prepared by 

Craven, Lahnes^ Culver Washington 4, D. C. 
April 1955 
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FIGURE 3 

MEDIAN FIELD INTENSITY CURVE 
(AADIAL 4-4' - MOATM) 

WGBS-TV CH. 23 17 4 If- ERP 

STORER BROADCASTING COMPANY 
MIAMI. FLORIDA 
Pr«p«r«4 by 

Crmnsn, LohnssA Culver Washington 4, D. C. 

April 19 55 
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FIGURE 3 A 

MEDIAN FIELD INTENSITY CURVE 
(BADIAL B- B* - MOBT/TWBST) 
1GBS-TV CH. 23 174 Kl-ERP 

STORER BROADCASTING COMPANY 
MIAMI» FLORIDA 
Prepmred 67 

Crewe «, Lokmeed Culver Bmekimgten A, D. C. 

April 1955 
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FIGURE 3 B 

MEDIAN FIELD INTENSITY CURVE 
(RADIAL C - SOUTH) 
fGBS-TV CH. 23 174 KV-ERP 

STORER BROADCASTING COMPANY 
MIAMI , FLORIDA 
Prepared by 

Craven, Lohneed Culver Washington 4# D. C. 

a _ _ - 9 m r 
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FIGURE 3 C 

MEDIAN FIELD INTENSITY CURVE 
(RADIAL D-D' - WEST) 

W GB S•TV CH. 2 3 174KV-ERP 
STORER BROADCASTING COMPANY 
MIAMI. FLORIDA 
Prepared by 

Cramsn, Lohnssd Culver Washington 4. D . C. 

April 1955 
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FIGURE 3D 

MEDIAN FIELD INTENSITY CURVE 
(RADIAL Y - SOVTBfR ST) 
1GBS-TV CH. 23 174KV-ERP 
STORER BROADCASTING COMPANY 
MIAMI. FLORIDA 
Prepared by 

Crmptn, LokitesA Cmlver Washington 4. D. C. 

April 1955 
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FIGURE 3 E 

MEDIAN FIELD INTENSITY CURVE 

(RADIAL Y 1 • SOVTMWtST) 

WGBS-TV CH. 23 17 4 KV•ERP 

STORER BROADCASTING COMPANY 
MIAMI, FLORIDA 
Praparad by 

Craaan, LohnatA Calvar Washington 4, D. C. 

April 1955 
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4813 [ Received July 1, 1955J 

REPLY TO OPPOSITIONS TO PETITION FOR 
DE- INTERMIXTURE AND STAY 

Preliminary Statement 

1. On April 14, 1955, Storer Broadcasting Company (Storer), 
permittee of UHF television station WGBS-TV, Miami, Florida, and 
Gerico Investment Company (Gerico), permittee of UHF television station 
WITV, Fort Lauderdale, Florida, filed a petition, amended May 4, 1955, 
requesting rule making looking toward partial de-intermixture of the 
Miami-Fort Lauderdale area by removing ungranted VHF Channels 7 and 
10. The petition also requested a stay of the above-entitled proceedings 
involving Channels 7 and 10 pending a decision and de-intermixture. On 
May 27, 1955 Miami-Biscayne Television Corporation, permittee of UHF 
station WMFL, Miami (not yet on air) filed a petition supporting the 
Storer-Gerico proposal. Meanwhile, Biscayne Television Corporation, 
by letter dated April 20, 1955, North Dade Video, Inc. by letter dated 

4814 April 21, 1955, East Coast Television Corp. and Sunbeam Televi¬ 
sion Corporation, by letters dated April 22, 1955, and South Florida 
Television Corporation, by letters dated April 25, and 26, 1955, all appli¬ 
cants for Channel 7 or Channel 10 at Miami, informed the Commission 
that they intended to file oppositions to the Storer-Gerico petition. The 
letters stated that the oppositions would be filed on or about May 15, 1955, 
except that of North Dade which was to be filed prior to June 1, 1955. 

2. Oppositions have in fact been filed only by Biscayne Television 
on May 16, 1955, by WKAT, Inc. ( which had not previously signified its 
intention to oppose the petition) on May 25, 1955, and by South Florida 
which merely endorsed the other two oppositions, on June 7, 1955.—^ 

In view of the letters mentioned above other oppositions were anticipated 
and this reply has been delayed to avoid the necessity of multiple replies. 

1 / WTVJ, Inc., which by telegram dated April 19, 1955 stated it 
would oppose the petition, filed a pleading on May 6, 1955 stating that in 
view of the May 4 amendment to the petition, it had no further interest 
in the proceeding. 
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It appears, however, that the other parties have abandoned their intention 
to file oppositions. Storer and Gerico therefore respectfully request that 
the Commission consider and act upon their petition without further delay. 

The Oppositions Avoid Discussion 
of the Merits of the Storer-Gerico Proposal 

3. The nature of the arguments made against a proposal are fre¬ 
quently very illuminating as to its merits. In the instant case, for example, 
the oppositions contain hardly a word concerning the public interest con¬ 
siderations which must determine the Commission’s action. Instead of 
discussing the merits of the petition, Biscayne and WKAT have attempted 

2 / 

4815 to divert the Commission’s attention by an attack upon the petitioners.— 
They have charged Storer with ”bad faith” in requesting relaxation of the 
multiple ownership rule to permit ownership by a single interest of five 
VHF stations and two UHF stations, and subsequently in filing the instant 
joint petition with Gerico. Both respondents have based substantially their 
entire opposition to the Storer-Gerico petition on this charge of ”bad faith”, 
ignoring the fact that Gerico joined in the original petition, and Miami- 
Biscayne Television Corp., the only other UHF permittee in the area, 
has supported the petition. Neither respondent deals with the merits of 
the petition to any extent, nor controverts the basic facts alleged therein, 
with minor exceptions. WKAT’s response contains no denial whatsoever 
directed to the merits. Biscayne’s response deals briefly with the history 
of the Miami allocations and VHF hearings (paragraphs 1 to 3, inclusive), 
attacks Storer at length (paragraphs 4 to 20, inclusive), and concludes 
with a brief general denial of the merits (paragraphs 21 to 23, inclusive). 
Biscayne’s allegations with respect to the alleged superiority of VHF in 
the Miami area (paragraph 21) are dealt with hereafter. 

4. The Biscayne general denial, and WKAT’s complete failure to 
consider the matter, are a cavalier dismissal of the UHF problem, which 
demonstrates that these respondents apparently are more interested in 


2/ As noted above the opposition of North Dade says nor more than 
”Me, too”. 



69 


obtaining for themselves a VHF station than in considering the interests 

of the public in obtaining the best available competitive television service 

for the present and future. Neither respondent even attempts to deal with 

the fact that, if de-intermixture is not adopted in Miami-Fort Lauderdale, 

the area will lose two existing UHF services, and will lose for the future 

4816 the opportunity for establishment of a truly competitive television 

service, utilizing the present three UHF channels plus seven additional 

UHF channels which are available for allocation to the area. Neither party 

refers to the fact that, if de-intermixture is not adopted, the area will be 

limited to three commercial VHF television stations, with no possibility 

of adding any further commercial local VHF service to meet future needs 

3/ 

of one of the most rapidly growing areas in the United States.- 

The Facts Show That Storer and Gerico 
Have Acted Entirely In Good Faith _ 

5. With reference to Biscayne and WKAT's charges of Tt bad faith” 
against Storer, the facts are as follows: 

(a) Storer has consistently, for a period of over six years, 
taken the position that the Miami area should be a de-intermixed market, 
either with all VHF or all UHF facilities. On May 7, 1951, Storer (then 
The Fort Industry Company) filed its Comments in Docket 8736, et als, 
proposing three alternative allocation plans for the addition of VHF chan¬ 
nels to Miami. Alternative Plan HI would have provided seven VHF chan¬ 
nels in Miami. Storer's 1951 comments summarized the basis for this 
proposal as follows: 

" * * * it is the view of the Fort Industry Company that adoption 
of Plan IH will best serve the public interest by making possible the estab¬ 
lishment in both Miami and West Palm Beach of the maximum number of 
fully competitive television services, thus placing all stations in each city 
on an equal competitive plane and resulting in free competition and 

3/ The only additional VHF channel available in Miami-Fort Lauderdale 
is Channel 2, assigned to a non-commercial educational station. 
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improved television service to the people of Miami and West Palm Beach." 

(b) The written "Testimony” filed on behalf of Scorer in the 
1951 allocations proceedings on October 22, 1951 reiterated the above 
position, stating in part:* 

" * * * its principal proposal is contained in Plan HI, which 
provides for the addition of three VHF channels to Miami, Florida, making 
seven VHF channels available for assignment in that city. This Plan ID 
4817 also provides for four UHF channels in West Palm Beach, Florida, 
in lieu of two VHF and one UHF channel as proposed by the Commission. 

In urging the Commission to adopt Plan in, The Fort Industry Company 
is motivated primarily by its firm belief that this Plan provides the only 
basis which will insure freedom of competition among television stations 
in both Miami and West Palm Beach, to the greatest extent possible in 
view of the limited number of VHF channels. In urging this action, The 
Fort Industry Company is also motivated by the belief that by making 
available in both cities a reasonable number of equally desirable channels, 
the Commission will take a great step forward toward encouraging the 
inception of additional television service in both cities at the earliest 
possible date. Finally, it is believed that the Commission in allocating 
television channels to the Miami area should take into account the fact 
that the Miami metropolitan area is one of the most rapidly growing areas 
of population and commerce in the United States, and that provisions 
should be made, if feasible, for the television service required by a per¬ 
manent population of over 1,000,000 — the estimated 1960 population of 
Greater Miami, as set forth below. " 

Likewise, the written testimony stated: 

" * * * Based on its experience * * *, The Fort Industry 
Company is convinced that any allocation which provides a scarcity of 
VHF channels in Miami * * * will tend seriously to restrict freedom of 
competition among television stations in Miami. * * * The Company’s 
conclusions do not indicate a lack of faith in the future of UHF television. 
They do indicate, however, that in areas like Miami, Florida, where a 
VHF television station has been in operation since 1949, and where 
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substantial numbers of VHF-only receivers are in the hands of the public, 
the practical difficulties which face new UHF stations in seeking a viewing 
audience, sponsorship of its programs, and network affiliation, are such 
that for many years it will be extremely difficult, if not impossible, for 
a new UHF station to compete effectively in the Greater Miami radio 
market. * * * " 

(c) The proceeding for amendment of the multiple ownership 
rules, to permit ownership of five VHF stations and additional UHF sta¬ 
tions, was instituted upon petition of National Broadcasting Company, Inc., 
dated January 3, 1952, prior to the approval of commercial UHF television 
by the Commission. On Januray 22, 1952, Storer supported the NBC 
proposal by letter, stating in part: 

"If the Commission's Rules and Regulations are amended in 
this manner, The Fort Industry Company will be willing and able to engage 
in commercial operation of UHF television stations at the earliest possible 
date. * * * 

4818 " * * * it is apparent that in most, if not all, markets, UHF 

stations will need considerable encouragement and substantial resources 
to tide them over the period of financial loss during initial operation. It 
is submitted that this encouragement can come from the adoption of pol¬ 
icies by the Commission which will permit qualified and experienced VHF 
licensees to enter UHF television, and which will make it possible for 
UHF stations to commence operation at an early date. " 

(d) On November 27, 1953, the Commission issued its Report 
and Order in Docket 10822 (FCC 53-1570) readopting the five-station 
limitation on television station ownership, and reserving the UHF proposal 
for further proceedings. On December 24, 1953, the Commission issued 
its Notice of Proposed Rule Making in Docket 10822 (FCC 53-1720) in which 
it called for comments on its proposal to amend the multiple ownership 
rules to permit ownership of two additional UHF stations. On February 

1, 1954, Storer filed its comments in Docket 10822, stating in part: 

"In fact, the Commission's proposal should encourage experi¬ 
enced broadcasters to initiate UHF stations in one station and two station 
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4813 [ Received July 1, 1955] 

REPLY TO OPPOSITIONS TO PETITION FOR 
DE-INTERMIXTURE AND STAY 

Preliminary Statement 

1. On April 14, 1955, Storer Broadcasting Company (Storer), 
permittee of UHF television station WGBS-TV, Miami, Florida, and 
Gerico Investment Company (Gerico), permittee of UHF television station 
WITV, Fort Lauderdale, Florida, filed a petition, amended May 4, 1955, 
requesting rule making looking toward partial de-intermixture of the 
Miami-Fort Lauderdale area by removing ungranted VHF Channels 7 and 
10. The petition also requested a stay of the above-entitled proceedings 
involving Channels 7 and 10 pending a decision and de-intermixture. On 
May 27, 1955 Miami-Biscayne Television Corporation, permittee of UHF 
station WMFL, Miami (not yet on air) filed a petition supporting the 
Storer-Gerico proposal. Meanwhile, Biscayne Television Corporation, 
by letter dated April 20, 1955, North Dade Video, Inc. by letter dated 

4814 April 21, 1955, East Coast Television Corp. and Sunbeam Televi¬ 
sion Corporation, by letters dated April 22, 1955, and South Florida 
Television Corporation, by letters dated April 25, and 26, 1955, all appli¬ 
cants for Channel 7 or Channel 10 at Miami, informed the Commission 
that they intended to file oppositions to the Storer-Gerico petition. The 
letters stated that the oppositions would be filed on or about May 15, 1955, 
except that of North Dade which was to be filed prior to June 1, 1955. 

2. Oppositions have in fact been filed only by Biscayne Television 
on May 16, 1955, by WKAT, Inc. ( which had not previously signified its 
intention to oppose the petition) on May 25, 1955, and by South Florida 
which merely endorsed the other two oppositions, on June 7, 1955.-^ 

In view of the letters mentioned above other oppositions were anticipated 
and this reply has been delayed to avoid the necessity of multiple replies. 

1/ WTVJ, Inc., which by telegram dated April 19, 1955 stated it 
would oppose the petition, filed a pleading on May 6, 1955 stating that in 
view of the May 4 amendment to the petition, it had no further interest 
in the proceeding. 
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It appears, however, that the other parties have abandoned their intention 
to file oppositions. Storer and Gerico therefore respectfully request that 
the Commission consider and act upon their petition without further delay. 

The Oppositions Avoid Discussion 
of the Merits of the Storer-Gerico Proposal 

3. The nature of the arguments made against a proposal are fre¬ 
quently very illuminating as to its merits. In the instant case, for example, 
the oppositions contain hardly a word concerning the public interest con¬ 
siderations which must determine the Commission’s action. Instead of 
discussing the merits of the petition, Biscayne and WKAT have attempted 

2 / 

4815 to divert the Commission’s attention by an attack upon the petitioners.— 
They have charged Storer with ”bad faith” in requesting relaxation of the 
multiple ownership rule to permit ownership by a single interest of five 
VHF stations and two UHF stations, and subsequently in filing the instant 
joint petition with Gerico. Both respondents have based substantially their 
entire opposition to the Storer-Gerico petition on this charge of ”bad faith”, 
ignoring the fact that Gerico joined in the original petition, and Miami- 
Biscayne Television Corp., the only other UHF permittee in the area, 
has supported the petition. Neither respondent deals with the merits of 
the petition to any extent, nor controverts the basic facts alleged therein, 
with minor exceptions. WKAT’s response contains no denial whatsoever 
directed to the merits. Biscayne’s response deals briefly with the history 
of the Miami allocations and VHF hearings (paragraphs 1 to 3, inclusive), 
attacks Storer at length (paragraphs 4 to 20, inclusive), and concludes 
with a brief general denial of the merits (paragraphs 21 to 23, inclusive). 
Biscayne’s allegations with respect to the alleged superiority of VHF in 
the Miami area (paragraph 21) are dealt with hereafter. 

4. The Biscayne general denial, and WKAT’s complete failure to 
consider the matter, are a cavalier dismissal of the UHF problem, which 
demonstrates that these respondents apparently are more interested in 


2/ As noted above the opposition of North Dade says nor more than 
”Me, too”. 
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obtaining for themselves a VHF station than in considering the interests 

of the public in obtaining the best available competitive television service 

for the present and future. Neither respondent even attempts to deal with 

the fact that, if de-intermixture is not adopted in Miami-Fort Lauderdale, 

the area will lose two existing UHF services, and will lose for the future 

4816 the opportunity for establishment of a truly competitive television 

service, utilizing the present three UHF channels plus seven additional 

UHF channels which are available for allocation to the area. Neither party 

refers to the fact that, if de-intermixture is not adopted, the area will be 

limited to three commercial VHF television stations, with no possibility 

of adding any further commercial local VHF service to meet future needs 

3/ 

of one of the most rapidly growing areas in the United States.-' 

The Facts Show That Storer and Gerico 
Have Acted Entirely In Good Faith 

5. With reference to Biscayne and WKAT’s charges of ”bad faith” 
against Storer, the facts are as follows: 

(a) Storer has consistently, for a period of over six years, 
taken the position that the Miami area should be a de-intermixed market, 
either with all VHF or all UHF facilities. On May 7, 1951, Storer (then 
The Fort Industry Company) filed its Comments in Docket 8736, et als, 
proposing three alternative allocation plans for the addition of VHF chan¬ 
nels to Miami. Alternative Plan HI would have provided seven VHF chan¬ 
nels in Miami. Storeds 1951 comments summarized the basis for this 
proposal as follows: 

M * * * it is the view of the Fort Industry Company that adoption 
of Plan IH will best serve the public interest by making possible the estab¬ 
lishment in both Miami and West Palm Beach of the maximum number of 
fully competitive television services, thus placing all stations in each city 
on an equal competitive plane and resulting in free competition and 


3/ The only additional VHF channel available in Miami-Fort Lauderdale 
is Channel 2, assigned to a non-commercial educational station. 
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improved television service to the people of Miami and West Palm Beach." 

(b) The written ’’Testimony” filed on behalf of Storer in the 
1951 allocations proceedings on October 22, 1951 reiterated the above 
position, stating in part:* 

” * * * its principal proposal is contained in Plan HI, which 
provides for the addition of three VHF channels to Miami, Florida, making 
seven VHF channels available for assignment in that city. This Plan in 
4817 also provides for four UHF channels in West Palm Beach, Florida, 
in lieu of two VHF and one UHF channel as proposed by the Commission. 

In urging the Commission to adopt Plan in, The Fort Industry Company 
is motivated primarily by its firm belief that this Plan provides the only 
basis which will insure freedom of competition among television stations 
in both Miami and West Palm Beach, to the greatest extent possible in 
view of the limited number of VHF channels. In urging this action, The 
Fort Industry Company is also motivated by the belief that by making 
available in both cities a reasonable number of equally desirable channels, 
the Commission will take a great step forward toward encouraging the 
inception of additional television service in both cities at the earliest 
possible date. Finally, it is believed that the Commission in allocating 
television channels to the Miami area should take into account the fact 
that the Miami metropolitan area is one of the most rapidly growing areas 
of population and commerce in the United States, and that provisions 
should be made, if feasible, for the television service required by a per¬ 
manent population of over 1,000,000 — the estimated 1960 population of 
Greater Miami, as set forth below. ” 

Likewise, the written testimony stated: 

” * * * Based on its experience * * *, The Fort Industry 
Company is convinced that any allocation which provides a scarcity of 
VHF channels in Miami * * * will tend seriously to restrict freedom of 
competition among television stations in Miami. * * * The Company’s 
conclusions do not indicate a lack of faith in the future of UHF television. 
They do indicate, however, that in areas like Miami, Florida, where a 
VHF television station has been in operation since 1949, and where 
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substantial numbers of VHF-only receivers are in the hands of the public, 
the practical difficulties which face new UHF stations in seeking a viewing 
audience, sponsorship of its programs, and network affiliation, are such 
that for many years it will be extremely difficult, if not impossible, for 
a new UHF station to compete effectively in the Greater Miami radio 
market. * * * ” 

(c) The proceeding for amendment of the multiple ownership 
rules, to permit ownership of five VHF stations and additional UHF sta¬ 
tions, was instituted upon petition of National Broadcasting Company, Inc., 
dated January 3, 1952, prior to the approval of commercial UHF television 
by the Commission. On Januray 22, 1952, Storer supported the NBC 
proposal by letter, stating in part: 

”If the Commission’s Rules and Regulations are amended in 
this manner, The Fort Industry Company will be willing and able to engage 
in commercial operation of UHF television stations at the earliest possible 
date. * * * 

4818 ” ♦ * ♦ it is apparent that in most, if not all, markets, UHF 

stations will need considerable encouragement and substantial resources 
to tide them over the period of financial loss during initial operation. It 
is submitted that this encouragement can come from the adoption of pol¬ 
icies by the Commission which will permit qualified and experienced VHF 
licensees to enter UHF television, and which will make it possible for 
UHF stations to commence operation at an early date. ” 

(d) On November 27, 1953, the Commission issued its Report 
and Order in Docket 10822 (FCC 53-1570) readopting the five-station 
limitation on television station ownership, and reserving the UHF proposal 
for further proceedings. On December 24, 1953, the Commission issued 
its Notice of Proposed Rule Making in Docket 10822 (FCC 53-1720) in which 
it called for comments on its proposal to amend the multiple ownership 
rules to permit ownership of two additional UHF stations. On February 

1, 1954, Storer filed its comments in Docket 10822, stating in part: 

”In fact, the Commission’s proposal should encourage experi¬ 
enced broadcasters to initiate UHF stations in one station and two station 
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VHF markets , thus increasing competition. * * * 

"In addition, in order to further the development of UHF in 
other markets (than Portland, Oregon), upon finalization of the 
instant multiple ownership proposal, Storer will take all appropriate 
and feasible action to obtain the grant of a UHF station in a market 
where its judgment indicates that UHF operation can ultimately be suc¬ 
cessful. In view of the fact that in most markets no UHF channels are 
available for grant except by purchase, it is not feasible at this juncture 
to specify the market or markets concerned. In proposing to acquire 
a UHF station in a new city, Storer realizes the substantial financial 
commitments will be required both for capital expenditures and 
financing of operating losses during the period pioneering the UHF 
service. * * * 

"The problem that is presented in these proceedings is whether 
the more rapid and effective development of the UHF band warrants 
permitting the ownership of additional UHF stations. We believe 
that it does. We are aware of the serious problems which presently 
confront the development of the UHF. The problem is particularly 
acute in the larger pre-freeze markets where high VHF-only set 
saturation exists. It is in these areas particularly where the 
prestige, capital, and know-how of the networks and other multiple 
owners would be most effective in aiding UHF. We are persuaded 
that the entry of these multiple owners into such key markets will 
furnish a substantial impetus to UHF. " 

(e) Storer has lived up to the foregoing representations made 
to the Commission in January, 1952 and February, 1954, notwith¬ 
standing the fact that the Commission did not finalize its seven- 
station television multiple ownership rule until October 22, 1954 
(FCC 54-1185). It should be noted that if the new rule had been 
finalized in February or March, 1954, Storer presumably would 
have had an additional seven or eight months of UHF operation in 
Miami, which might have changed the entire picture with respect 
to the ultimate chance of successful UHF operation in Miami. 
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(f) Since the grant of Commission approval of the transfer of 
WMIE-TV to Storer on December 17, 1954, Storer has taken the 

«r.. 

following steps to aid the development of UHF in Miami: 

WGBX-TV commenced operation, using the old WFTL- 
TV facilities with a low tower located in Fort Lauderdale, 
on December 24, 1954. Purchase of the combined WFTL- 

TV and WMIE-TV facilities cost $340,409.49. Additional 

•v 

capital expenditures of $114,789.28 have been made to improve 
these facilities. 

On January 10, 1955, WGBS-TV moved to a new 
500-foot tower in the Miami antenna farm and commenced 
operation with 174 kw visual power. Construction of the 
new transmitting plant and purchase of the site cost a 
total of $238,379.80. 

WGBS-TV promptly instituted a full-scale program 
operation, taking as many NBC programs as were avail¬ 
able, and instituting new local live and film programs. 

The station now operates over 105 hours per week, excluding 
test pattern operation. 

The station staff was increased from approximately 
23 persons to a maximum of 55 persons, including trained 
personnel from other Storer stations. 

Storer instituted a conversion program called 
"Project 23", which employed a staff of about 12 persons 
who contacted dealers, made house-to-house canvasses of 
viewers and 
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V 


potential viewers, ran newspaper advertising, and included a 
5-man technical crew to supervise and inspect UHF installations 
made by regular dealers. A low-cost installment financing pro¬ 
gram was instituted. Project 23 has cost $24, 604.09 to May 31, 
1955. 

These activities have resulted in a total of about 35,000 
UHF conversions or all-channel receiver sales in Dade County 
(Miami) and Broward County (Fort Lauderdale) in the five- 
month period December, 1954 to April, 1955. A recent survey 
shows 56% conversion to UHF in Dade County. 

Storer placed a firm order for a 1000 foot tower to be 
installed at the Antenna farm site, committing itself to pay a 
total of $266, 310.00, of which $17, 383. 03 has been paid to 
date. The tower foundations are in process of installation, and 
the target date for commencement of operation from the 1000 
foot tower is August 1, 1955. 

As of April 30, 1955, a total of $124,139.72 has been 
incurred in actual operating losses. 

In summary, the financial expenditures and commitments 
for WGBS-TV are as follows: 

Purchase price, WFTL-TV 
and WMIE-TV 

Additional capital improvements 
Cost of construction, 500-foot 
tower and transmitter 
Project 23 (conversion program) 

Cost of construction, 1000-foot 

tower 266,310.00 

Operating losses to April 30, 

1955 
Total 

A substantial sum to pay, as Biscayne Television suggests, merely 
for standing to file a de-intermixture petition. 


$340,409.49 
1^.4,789.28 

238,379.80 
24,604.09 

266,310.00 

124,139.72 
$1,108,632.38^ 
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6. It is respectfully submitted that the foregoing facts demonstrate 
that Storer has proceeded in entire good faith in fulfilling its 1952 and 1954 
commitments to the Commission in connection with the amendment of the 
multiple ownership rule, and, in fact, that entry of Storer into UHF in 
Miami has contributed to the development of the service and has improved 
the television service presently available to the viewing public in the 
Miami area. It is submitted, further, that the filing by Storer and Gerico 
of the petition for de-intermixture was made entirely in good faith and is 
in the public interest. The fact that the grant of the petition will require 
the present VHF applicants to seek a UHF rather than a VHF facility and 
to face potential competition fromexisting UHF stations WITV and WGBS- 
TV, and WFML, an authorized but unbuilt UHF station, may incur the 

4821 displeasure of the VHF applicants, but if it meets the test of serving 
the public interest, it should be granted. For the reasons stated in the 
original petition -- which have not been refuted by the respondents — it 
is submitted that the public interest will be se rved by a grait of the 
petition. 

7. In addition, it is pointed out that the decision of Storer and Gerico 
to file the joint petition was reached only after a complete study of the UHF 
situation in the Miami area, and was based upon 17 months of UHF opera¬ 
tional experience by Gerico and ten months of UHF operational experience 
by Storer, including operation of KPTV, Portland, Oregon, since November 
16, 1954, and operation of WGBS-TV, Miami, Florida, since December 24, 
1954. It is frankly conceded by Storer that until it had the benefit of this 
actual UHF experience it was not fully aware of the real nature of the 

UHF problem — the necessity for convincing the advertising agencies and 
sponsors of the fact that a UHF station can perform a service as an ad¬ 
vertising medium comparable to that performed by a VHF station; and the 
substantially insurmountable problem of obtaining adequate programs and 
conversions unless commercial advertisers support UHF. It did not rea¬ 
lize fully that no amount of sales effort, even by experienced and able 
personnel, could overcome the existing prejudice against UHF as an 
advertising medium, except over a period of several years. Based on 
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their experience, it is the joint judgment of Storer and Gerico that the only 
feasible means of preventing the death of today’s UHF service is to de- 
intermix appropriate cities, where de-intermixture will work because the 
audience will have to rely on UHF stations to receive programs they want 
to receive. The results of a recent survey of post-freeze television stations, 
published since the date of the original petition, supports petitioners’ 
conclusion that the UHF as a whole is in imminent peril of complete 
4822 failure. According to Mr. Richard P. Doherty, a recognized television 
economist and consultant, as quoted in TV Digest for May 23, 1955 (Vol. 

11, No. 21): 

’’The UHF situation is much more deplorable than most 
individuals realize. ***There is no such thing as a profitable 
UHF station in a market with two VHPfe; there are some cases of mar¬ 
ginal UHFs in markets with only one VHF competitor. ***Four 
out of five UHF stations are actually flirting with bankruptcy within 
the next 6 months to a year unless they find a financial angel or 
develop a cohesive, cooperating means to instill life into the 
total UHF picture. ” 

8. Each de-intermixture proposal must be judged on its own merits. 
Biscayne’s effort further to becloud the issue by referring to a de- 
intermixture proposal involving Toledo, Ohio deserves no answer here. 

Present Status of UHF Conversions in Miami-Fort Lauderdale 

9. Since the filing of the joint petition of April 14, 1955, additional 

data has been obtained with respect to UHF set ownership in Dade County 

(Miami) and Broward County (Fort Lauderdale). In a telephone survey 

5/ 

by Storer covering Dade County telephone subscribers, — 86% of the 
calls completed indicated that the home had a television receiver, and that 
56% of the television homes were equipped to receive UHF. This compares 
with television ownership of 81.3%, and UHF ownership of 42. 2% in 


5/ This telephone survey to May 27, 1955 included 13,923 calls made 
and 8,075 calls completed. 


Dade County, as shown by the ARB survey (based on substantially fewer 
telephone calls), referred to in paragraph 12 of the joint petition. In 
addition, the latest dealer survey indicates that from December, 1954 to 
April, 1955, inclusive, sales of UHF converters and all-channel receivers 
totalled 34,894 in Dade and Broward counties for the five-month period, 
4823 as follows (revising Table IV of the joint petition): 


TABLE IV (Revised) 


Type of 
units sold 

Dec. 

1954 

Jan. 

1955 

Feb. 

1955 

Mar. 

1955 

Apr. 

1955 

Totals 

Converters 

All-channel sets 

3760 

6134 

2430 

4282 

3526 

4170 

2897 

2711 

2739 

2245 

15,352 
19,542 

Totals 

9894 

6712 

7696 

5608 

4984 

34,894 


Failure to De-Intermix Will Result in 
Extinction of UHF in Miami-Fort Lauderdale 

10. While the foregoing data is encouraging and marks progress in 
Miami-Fort Lauderdale toward making the area a UHF-VHF competitive 
market, it remains the fact that the grant of the VHF stations on Channels 
7 and 10 will spell the end of UHF conversions, deprive the UHF stations 
of their network affiliations, and force them to cease operations. As 
stated in the original petition (paragraph 9), the reason compelling ces¬ 
sation of operation is as follows: 

’’Continued operation without a network affiliation 
in competition with three VHF network stations would make it 
impossible to obtain audience, conversions, or revenues, or to 
serve the public interest. The only prospect for the non-network 
UHF stations would be large, continuous operating deficits, 
with no future hope of success. ” 

The foregoing does not indicate unwillingness on the part of Storer or Gerico 
to face operating deficits; both stations have demonstrated to date that they 
will continue deficit operations while there is any reasonable hope for future 
success of their UHF stations. However, in view of the fact that, without 
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their experience, it is the joint judgment of Storer and Gerico that the only 
feasible means of preventing the death of today's UHF service is to de¬ 
intermix appropriate cities, where de-intermixture will work because the 
audience will have to rely on UHF stations to receive programs they want 
to receive. The results of a recent survey of post-freeze television stations, 
published since the date of the original petition, supports petitioners' 
conclusion that the UHF as a whole is in imminent peril of complete 
4822 failure. According to Mr. Richard P. Doherty, a recognized television 
economist and consultant, as quoted in TV Digest for May 23, 1955 (Vol. 

11, No. 21): 

"The UHF situation is much more deplorable than most 
individuals realize. ♦♦♦There is no such thing as a profitable 
UHF station in a market with two VHPfe; there are some cases of mar¬ 
ginal UHFs in markets with only one VHF competitor. ♦♦♦Four 
out of five UHF stations are actually flirting with bankruptcy within 
the next 6 months to a year unless they find a financial angel or 
develop a cohesive, cooperating means to instill life into the 
total UHF picture." 

8. Each de-intermixture proposal must be judged on its own merits. 
Biscayne's effort further to becloud the issue by referring to a de- 
intermixture proposal involving Toledo, Ohio deserves no ansfwer here. 

Present Status of UHF Conversions in Miami-Fort Lauderdale 

9. Since the filing of the joint petition of April 14, 1955, additional 

data has been obtained with respect to UHF set ownership in Dade County 

(Miami) and Broward County (Fort Lauderdale). In a telephone survey 

5/ 

by Storer covering Dade County telephone subscribers, — 86% of the 
calls completed indicated that the home had a television receiver, and that 
56% of the television homes were equipped to receive UHF. This compares 
with television ownership of 81.3%, and UHF ownership of 42.2% in 


j>/ This telephone survey to May 27, 1955 included 13,923 calls made 
and 8,075 calls completed. 
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Dade County, as shown by the ARB survey (based on substantially fewer 
telephone calls), referred to in paragraph 12 of the joint petition. In 
addition, the latest dealer survey indicates that from December, 1954 to 
April, 1955, inclusive, sales of UHF converters and all-channel receivers 
totalled 34,894 in Dade and Broward counties for the five-month period, 
4823 as follows (revising Table IV of the joint petition): 


TABLE IV (Revised) 


Type of 
units sold 

Dec. 

1954 

Jan. 

1955 

Feb. 

1955 

Mar. 

1955 

Apr. 

1955 

Totals 

Converters 

3760 

2430 

3526 

2897 

2739 

15,352 

A11-channel sets 

6134 

4282 

4170 

2711 

2245 

19,542 

Totals 

9894 

6712 

7696 

5608 

4984 

34,894 


Failure to De-Intermix Will Result in 
Extinction of UHF in Miami-Fort Lauderdale 

10. While the foregoing data is encouraging and marks progress in 
Miami-Fort Lauderdale toward making the area a TJHF-VHF competitive 
market, it remains the fact that the grant of the VHF stations on Channels 
7 and 10 will spell the end of UHF conversions, deprive the UHF stations 
of their network affiliations, and force them to cease operations. As 
stated in the original petition (paragraph 9), the reason compelling ces¬ 
sation of operation is as follows: 

"Continued operation without a network affiliation 
in competition with three VHF network stations would make it 
impossible to obtain audience, conversions, or revenues, or to 
serve the public interest. The only prospect for the non-network 
UHF stations would be large, continuous operating deficits, 
with no future hope of success." 

The foregoing does not indicate unwillingness on the part of Storer or Gerico 
to face operating deficits; both stations have demonstrated to date that they 
will continue deficit operations while there is any reasonable hope for future 
success of their UHF stations. However, in view of the fact that, without 
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de-intermixture in several important markets, the national UHF service 
is doomed to failure, both Storer and Gerico are convinced that continua- 

4824 tion of the Miami-Fort Lauderdale UHF service would be completely 
futile and unjustifiable on any public or private grounds, if the market is 
not partially de-intermixed, as requested in the petition as amended. In 
their separate judgments, there is every reason to believe that continuance 
of their UHF operations even on a drastically reduced basis would not be 
feasible if their stations lost their network affiliations upon commence¬ 
ment of additional VHF operations in the market. And there can, of 
course, be no question but that the addition of another VHF station would 
probably, and the addition of two VHF stations would certainly, mean that 
both WGBS-TV and WITV would lose all access to network programs. 

11. Experience has also shown that WGBS-TV and WITV will not be 
able to survive by substituting film for network programs. Although an 
increasing quantity of film is available for television exhibition, the 
UHF station which attempts to build an acceptable program service with 
film finds that the better film is purchased by the VHF stations, which are 
more able to afford it. Often film that is not now purchased by VHF sta¬ 
tions is withheld from the market in the expectation that the VHF stations 
will eventually take it. Even such film as may remain available to UHF 
operators is normally priced above their ability to pay. Film is usually 
sold at a price determined by a percentage of the highest hourly rate for 
television time in any given market. Thus, the UHF station is asked to pay 
the same price for film as the VHF station, though it can derive much less 
revenue from it. In short, the best film programs follow the best network 
programs to the VHF stations. 

12. The continuing survey of the American Research Bureau indicates 
the truth of the foregoing assertion. In its issue of Wednesday, May 11, 

1955, Variety reported the ten most popular syndicated and national spot 

4825 film programs in four markets. The markets in question varied 
substantially in the degree of intermixture. Winston-Salem is an inter¬ 
mixed market, with one VHF and one UHF local station and receiving service 
from two other VHF stations in Greensboro and Charlotte. All the ten 
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most popular film programs in that market appeared on one or another of 
the VHF stations. The UHF station did not carry a single film within the 
top ten. Harrisburg, Pennsylvania, by way of contrast, is an intermixed 
market, but with much less VHF competition. There are three UHF 
stations in Harrisburg, and VHF service is received only fromWGAL-TV 
in Lancaster. In this market, four of the most popular film programs 
appeared on one of the UHF stations but even here the VHF station which is 
affiliated with CBS and NBC, carried six of the ten most popular film 
programs. Youngstown, Ohio, is an almost pure UHF-only market. 

It has two UHF stations and receives marginal VHF service from Pitts¬ 
burgh and Cleveland. In Youngstown, all the ten most popular film pro¬ 
grams appeared on one or the other of the UHF stations. In Evansville, 
Indiana, again a UHF market with two UHF local stations and only marginal 
VHF service from Louisville, all the ten most popular film programs were 
on UHF. The foregoing demonstrates that film programs are of substantial 
benefit to UHF stations only in non-intermixed or partially intermixed 
markets. In fully intermixed markets with two or more strong VHF sig¬ 
nals available, film programs are either not available to the UHF stations 
or do not command an audience commensurate with their cost. 

Engineering Considerations 

13. Biscayne devotes one paragraph to the engineering considera¬ 
tions involved in the de-intermixed proposal, and dismisses the detailed 
4826 engineering survey attached to the Storer-Gerico petition as Exhibit 
A with the following statement (Biscayne, par. 21): 

"Arguments to the effect that UHF is technically superior 
are obviously makeweight and based upon hypothesis which 
petitioners know do not, and, as a practical matter, cannot 
exist. The accompanying engineering report of Page, Creutz, 
Garrison & Waldschmitt demonstrates the superficiality and 
fallacy of petitioners’ claims in this regard and supplies further 
engineering reasons why the request is in derogation of the 
interests of those residing in the area involved. ” 
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14. The arguments contained in the Engineering Statement on behalf 
of Biscayne Television Corp. " prepared by Page, Creutz, Garrison & 

Waldschmitt and attached to Biscayne's response, are fully answered and 
refuted in the attached Engineering Statement of T. A. M. Craven of Craven, 
Lohnes & Culver. The facts may be summarized as follows: 

Measurements of the signals of WGBS-TV operating on 
Channel 23 with effective radiated power of 174 kw at an antenna 
height of 525' above average terrain indicate that in the Miami area the 
most excellent technical quality of television signal may be expected 
in populated areas of Southeast Florida from the operation of UHF 
stations. The data also indicate that, at least out to the radio horizon, 
a substantially higher quality signal may be expected from UHF sta¬ 
tions than that predicted by the methods prescribed by the Com¬ 
mission. It appears that in this area, City Grade and Grade A contours 
of UHF stations, operating with maximum power and antenna heights, 
will extend significantly farther than the equivalent contours of VHF 
stations also operating with maximum facilities. Other advantages 
of UHF in this area arise from the likelihood of VHF interference 
from Cuba and the high atmospheric noise levels due to the large 
number of tropical storms. Contrary to the allegations of Biscayne, 
Miami-Fort Lauderdale do not receive satisfactory service from the 
West Palm Beach VHF stations. 

15. Biscayne asserts that VHF will provide better service to Miami- 
Fort Lauderdale than will UHF. It may be that the highly argumentative 
question of whether UHF or VHF provides a better technical service in 

4827 areas of flat terrain is not presently susceptible of a definitive answer. 

It is clear, however, that UHF will provide an excellent service in the 
Miami-Fort Lauderdale area and that Miami-Fort Lauderdale presents an 
unexcelled opportunity for a show case UHF operation. Finally, neither 
Biscayne nor WKAT has alleged that the removal of Channels 7 and 10 will 
cause any area to lose television service. The facts are that, irrespective 
of the precise relative merits of the technical service provided by VHF 
and UHF, adoption of the Storer-Gerico proposal will not create any television 
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white area or grey area. On the contrary, by releasing two VHF channels 
for use where there is need for them and by ensuring the success of UHF 
in Miami-Fort Lauderdale, it would result in an overall gain in television 
service in Florida. 

De-intermixture in Miami-Fort Lauderdale Will 
_ Not Cause Waste of VHF Channels _ 

16. With reference to Biscayne’s suggestion (paragraph 22) that 
the Storer-Gerico petition has not advanced ’’any concrete suggestion or 
proposal” as to how VHF Channels 7 and 10 might be used elsewhere in 
Florida, it is petitioners’ belief that institution of such a proposal is appro¬ 
priate for the Commission, and for interested parties in other cities where 
Channels 7 and 10 might be utilized. As set forth in the Engineering 
Statement attached hereto, both these VHF channels may easily be allocated 
to other areas. It is apparent that the assignment of these two additional 
channels to any of these areas will alleviate the current shortage of commer¬ 
cial VHF channels in these areas and will promote the development of 
competition among networks and stations in these areas. 

There Are Adequate UHF Channels for Fully 
4828 Competitive Television in Miami-Fort Laudelrdale 

17. Biscayne (paragraph 13) makes much of the fact that the 
original petition specifically proposed the addition of only one UHF channel 
to Miami. As pointed out in Exhibit A of the original petition other UHF 
channels are available, including Channels 45, 51, 57, 63, 69, 75 and 81. 

The Commission may desire to propose the addition of one or more of these 
channels, either as part of the de-intermixture proceeding or when a 
demand therefor has been evidenced. 

The Public, not Private, Interests Must Determine 
Commission Action on the Storer-Gerico Petition 

18. Biscayne states (paragraph 2) that it is confident that the Com¬ 
mission will judicially notice the substantial investment of time, effort, 

and funds that has been incurred by the Channel 7 and Channel 10 applicants. 
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This investment and the allegations of bad faith appear to be the princi¬ 
pal arguments advanced against de-intermixture. The decision in this 
case, however, must be based upon the public interest and not the private 
interests of either the proponents or opponents of deintermixture. Too much 
is at stake to permit private interests to be controlling. Obviously, de¬ 
intermixture in Miami-Fort Lauderdale will be to the advantage of the 
existing UHF stations and the UHF permittee. It is equally clear that it 
will be to the economic disadvantage of the Channel 7 and Channel 10 
applicants. Neither the UHF permittees nor the VHF applicants are selfless 
or disinterested. The former want to stay in business. Each of the 
latter hopes to be granted a VHF channel and that it will thus be guaranteed 
success in a three-station only market. Each side has a substantial in¬ 
vestment at stake -- one as applicants and the other as operating stations. 

4829 In terms of dollars and cents, the investments of the three UHF 
permittees in Miami-Fort Lauderdale far exceed those of the VHF appli¬ 
cants, and only two VHF applicants can hope to retrieve their expendi¬ 
tures. But these private considerations do not add up per se to public 
interest considerations. The benefit to the UHF permittees is no more 
an argument against de-intermixture than the preservation of the ambitions 
of the VHF applicants is an argument for intermixture. Moreover, it 
must not be forgotten that the investment of the public in UHF receiving 

equipment far exceeds that of either the UHF permittees or the VHF 
6 / 

applicants.— The sole test here is what action will best serve the 
public interest. Phrased differently, which allocations will best foster the 
growth of competitive television in the Miami-Fort Lauderdale area and in 
the rest of the nation. If the deletion of Channels 7 and 10 from Miami 
will mean the continuation of the present two UHF operations, plus the 
existing VHF station, plus additional UHF operations by the permittee 
who is not yet on the air and possibly by one or more of the applicants 


6/ The estimated cost of the 15,352 UHF conversions made in Dade 

and Broward Counties from December 1954 to April 1955 is $767,600. 
based on a conservative average cost of $50. per conversion. 
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for Channels 7 and 10, whereas if their retention in Miami will mean the 
permanent limitation of the Miami-Fort Lauderdale area to three stations 
only, the public interest answer seems obvious. If, in addition, the re¬ 
moval of Channels 7 and 10 will permit their reallocation to other areas, 
assuring additional VHF competition in markets which cannot hope to sup¬ 
port UHF stations, public interest considerations (in the light of the 
Commission’s goal of a nationwide competitive television service) likewise 
clearly dictate a grant of the Storer-Gerico proposal. 

4830 De-intermixture in Miami-Fort Lauderdale 

Will Have More Than Local Benefits 

19. The soundness of the Commission’s ultimate goal — a nation¬ 
wide competitive television system — enunciated in 1945, reiterated in the 
Sixth Report and re-affirmed in the Potter Hearings, has not been 
challenged. Nor has the Commission’s judgment been questioned that 
twelve VHF channels are insufficient, at least with present mileage 
separation requirements, to provide such a system. That UHF channels 
must be utilized if we are to have a truly competitive nationwide system 

is a necessary corollary. VHF alone will not do the job. 

20. From data submitted in this and other de-intermixture pro¬ 
ceedings, and otherwise known to the Commission, it is clear that the 
American public is fully satisfied with UHF television in areas with a 
dearth of VHF services. The public has purchased converters, installed 
UHF receiving antennas and paid for all-channel UHF receivers in markets 
where desirable programs could not otherwise be!had. Such acceptance 
has come about at a time when many UHF stations have been operating with 
relatively lowpowers aid with early receivers and converters leaving much 
to be desired in the way of sensitivity. There is no evidence, and no con- 

A 

tentions by the opponents of de-intermixture, that UHF is not a technically 
feasible service and one which the American public will clearly accept 
in areas with relatively weak VHF signals. 

2L Yet the dire straits of UHF and the danger of its ultimate ex¬ 
tinction are every day becoming more plain. The original petition noted 
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that as of April 1, 1955, only 110 UHF stations were still on the air. By 
June 15, 2 1/2 months later, the number of surviving UHF stations had been 
reduced to 103. (This reduction in so short a period is particularly signi- 

4831 ficant in view of the recent encouragement which the UHF stations 
have received through the initiation of five de-intermixture proceedings and 
other Commissicxi action.) On June 15, 1955, the Commission released a 
Public Notice entitled "Final TV broadcast financial data -- 1954 M which 
showed that the 125 UHF stations in operation during all or a part of 1954, 
had total broadcast revenues of only $25,400, 000, or just over $200,000 
apiece on the average. As reported by the Commission, the 125 UHF 
stations had a net loss in 1954 of $10,000,000. The plight of UHF is even 
more difficult than these figures would indicate, for many of the stations 
operate at drastically reduced hours in order to cut losses. 

22. In response to an inquiry from the Committee on Interstate and 
Foreign Commerce, the Commission has indicated that the UHF problem 
must be attacked on several fronts. One approach, upon which there is 
now almost universal agreement, is selective or area de-intermixture. 

In ordering rule making hearings, the Commission has recognized that 
selective de-intermixture is one possible corrective technique. 

23. Selective de-intermixture has the following objectives: 

1. To maintain and create as many UHF strongholds as 
Reasonably possible, in order to provide a continuing market 

for UHF receivers and give UHF a further opportunity to demonstrate, 
particularly to the advertisers, that it can provide a satisfactory 
service. 

2. To maintain competitive local television in as many 
markets as possible. 

3-. To save as many existing UHF stations as possible, 
to preserve the value of current investment in UHF equipment, 
particularly the public’s investment in receiving equipment. 

4832 24. Objective 1 above is particularly important, for if immediate 
action is not taken to preserve UHF in a significant number of markets, 
other steps to encourage UHF will become either impossible or too 
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little and too late. Without a substantial number of successful UHF stations, 
to serve as a nucleus for further expansion, growth and development, there 
will be no incentive to take long-range action essential to the ultimate * 
success of UHF on a nationwide basis. Congress cannot be expected, by tax 
measures of otherwise, to compel or even to encourage the manufacture 
of all-channel receivers unless there are a substantial number of areas 
in the United States where such sets have some utility. Manufacturers 
cannot be expected to improve UHF transmitting and receiving equipment 
with no demand for the end product. Without such developments and im¬ 
provements, UHF is destined to suffer a quicker and more dire fate, than 
FM because of the far greater operating costs inherent in television opera¬ 
tion. Unless UHF is permitted to retain a foothold in substantial markets, 
the Commission’s educational reservations (169 UHF channels, 93 VHF 
channels) will become a mockery. The fate of educational television is thus 
intertwined with UHF. 

25. If additional VHF stations are permitted to go on the air, in markets 
where they mean the demise of UHF and an overall decrease in the number 
of operating stations, any ultimate hopes of establishing a competitive tele¬ 
vision system will necessitate corrective measures which would make 
present de-intermixture dislocations pale into insignificance. The history 
of broadcasting shows that opportunities once lost can never be recaptured. 

A non-compatible color television system, if adopted in 1947 at a time 
4833 when there were fewer than one million receivers, might have won 
acceptance. The release of a number of UHF channels, at the commence¬ 
ment of the four year ’’freeze”, to permit the development and improvement 
of UHF receivers and transmitters, might have changed the future course of 
the television industry. The allocation principles of the Sixth Report, if 
the Commission in 1952 had refused to permit power increases for the 
existing stations and new VHF grants for a five-year period while all¬ 
channel receivers and UHF stations were obtaining a toehold, might have 
vindicated completely the hopes of the Commission at the time it promulgated 
its Table of Assignments. A minor tax differential in favor of all-channel 
receivers in 1952 might well have tipped the scales and resulted in the 


exclusive production by all manufacturers of such sets. Those oppor¬ 
tunities have been lost. Time has marched on. Any attempt to return to 
the 1952 status quo is now impossible. Certain steps, which could have been 
taken and which would have improved the status of UHF if undertaken in 1952, 
are no longer feasible and would serve no useful purpose. Selective 
deintermixture in markets where it will permit the survival of UHF and 
will result in more competitive television services, if taken today, can 
produce salutary results. But if relief is delayed until all ungranted VHF 
channels are assigned, the stations placed on the air, and the competing 
UHF services compelled to sign off, de-intermixture without drastic 
dislocations will afford no hope and no relief. 

26. UHF is at the cross-roads. Corrective measures which are 
sound today, if not promptly taken, will become unsound or unfeasible 
tomorrow. Any further loss of ground by UHF in the weeks immediately 
ahead cannot be recaptured except by drastic proposals which can only 

result in needless and wanton dislocation. The downward spiral of UHF 
4834 

must be checked and checked immediately. Area de-intermixture offers 

7/ 

the only feasible solution.— 

Respectfully submitted, 

STORER BROADCASTING COMPANY 

GERICO INVESTMENT COMPANY 

1 

B y /s/ James A. McKenna, Jr. _ 

/ s/ David S. Stevens_ 


June 30, 1955 McKenna & Wilkinson, 

^ ^ 1735 DeSales St., N. W. 

Of Counsel: Washington 6, D. C. 

John E. McCoy * * * Its Attorneys 

It is recognized that the FCC has pending several remedial rule-making proceedings designed to aid 
UHF. such as authorization of power increases, satellite operation, booster operation, etc. These pro¬ 
posals are commendable and will render assistance to some stations, but they do not go to the heart of 
the problem. There is no substitute for deintermixture on a market-by-market basis. 
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4836 [June 30, 1955] 

ENGINEERING COMMENT PERTAINING TO OPPOSITION OF 
BISCAYNE TELEVISION CORPORATION TO PETITIONS OF 
STORER BROADCASTING COMPANY IN THE MATTER OF 
AMENDMENT OF SECTION 3. 606 OF THE COMMISSION’S 
RULES APPLICABLE TO MIAMI AND FORT LAUDERDALE, 
FLORIDA 
Introduction 

On April 14, 1955, Storer Broadcasting Company filed a petition, 
which was amended on May 4, 1955, requesting the Commission to 
amend Section 3. 606 of its Rules and Regulations by appropriate rule- 
making proceedings. The amended petition proposes to change Rule 
3. 606 as follows: 

City Present Proposed 

Miami, Florida 2*, 4, 7, 10, 23, 33 2*, 4, 23, 33 

Attached to the original petition of Storer Broadcasting Company 
was an engineering statement prepared by the staff engineer of that 
organization, Clemens X. Castle, in support of the petition. Among 
other matters the following assertion appears in Mr. Castle’s engineer¬ 
ing statement: 

"(c) The extent and quality of coverage of areas and populations 
served by UHF stations in the area is equal or superior to the 
coverage of both low band (Channels 2-6) and high band (Chan¬ 
nels 7 - 13) VHF stations. ” 

On May 16, 1955, Biscayne Television Corporation filed its opposi¬ 
tion to the petitions of Storer Broadcasting Company. Attached to this 
opposition was an engineering statement prepared by David L. Steel, Sr., 
an associate in the radio consulting engineering firm of Page, Creutz, 
Garrison and Waldschmitt, in which he expresses opinions opposite to 
those set forth by the engineer for Storer Broadcasting Company. He 
supports his opinions by argument of an engineering nature. 

The object of this engineering statement prepared by the under¬ 
signed is to present technical facts pertinent to the issue and in support 


88 


of the position taken by Storer Broadcasting Company. 

UHF COVERAGE IN MIAMI 

Measurements of the performance of the existing operation of 
WGBS-TV in Miami were made under by supervision in February and 
March, 1955, and were analyzed by me personally. At that time WGBS- 
4837 TV was operating on Channel 23 with an effective radiated power of 
174 kw at an antenna height of 525 feet above average terrain. 

The average radius of the significant measured contours as com¬ 
pared to those computed in accord with the methods prescribed by the 
Federal Communications Commission for predicting contours is as 
follows: 


Measured 


Predicted by FCC 
80 dbu - 17.0 miles 
74 dbu - 22. 5 miles 
64 dbu - 36. 5 miles 


80 dbu - 24. 5 miles 
74 dbu - 31.0 miles 
64 dbu - 39. 5 miles 
If 1000 kw ERP had been used by WGBS-TV at the time the measure¬ 
ments were made for 174 kw ERP, the signal intensities at 24. 5, 31.0 
and 39. 5 miles would have been 87. 6, 81. 6 and 71. 6 dbu, respectively. 

The 80 dbu, 74 dbu and 64 dbu contours of WGBS-TV with 525-foot anten¬ 
na height and 1000 kw ERP would have extended as an average to the 
following distances as compared to FCC prediction methods. 

Contour Based on Measurements FCC - 1000 kw - 525 Feet 


80 dbu 
74 dbu 
64 dbu 


32. 5 miles 
38.0 miles 
46.0 miles 


25. 0 miles 
33.0 miles 
47. 5 miles 


At the above distances the comparison between the measured signal 

intensity of WGBS with 1000 kw ERP at 525-foot antenna height and the 

signal intensities computed by FCC methods are as follows: 

Distance WGBS-TV FCC Prediction 

6th Report 3rd Report 

74.0 dbu 78.0 dbu 

70.0 dbu 74.0 dbu 

65.0 dbu 66.0 dbu 


Based on Measurements 


32. 5 miles 
38.0 miles 
46.0 miles 


80.0 dbu 
74.0 dbu 
64.0 dbu 
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The foregoing data indicate that in the Miami, Florida, area a most 

i 

excellent technical quality of television signal may be expected in the pop¬ 
ulated areas of southeast Florida from the operation of UHF stations locat¬ 
ed near Miami using maximum permissible power and height. 

The data also indicate that at least out to the radio horizon a sub¬ 
stantially higher quality signal may be expected from UHF stations than 
that predicted by methods prescribed by the FCC and that the areas em¬ 
braced by the City Grade and Grade A contours may be greater by 70 and 
28 per cent, respectively, than those predicted by using methods pre- 
4838 scribed by the Commission. 

It should be noted that the measurements indicate a closer correla¬ 
tion to predictions using methods prescribed in the Commissions 3rd 
Report and Order than is the case with the existing Standards for distanc¬ 
es to approximately the radio horizon. We are familiar with the develop¬ 
ment of the Commissions VHF propagation curves and know that they are 
based upon a statistical analysis of many measurements. Our engineering 
firm has made measurements of the performance of several existing VHF 
stations in smooth terrain and have found excellent correlation between 
measured performance and predictions using the methods prescribed by 
the Commission. 

However, based upon our measurements of WGBS-TV in the Miami 
area and upon our measurements of VHF stations elsewhere in smooth 
terrain, it is evident that in smooth terrain one may suspect the accuracy 
of the prediction methods prescribed by the Commission for UHF but may 
assume these methods are reasonably accurate for VHF. 

Consequently, assuming that in smooth terrain the propagation 
curves for VHF are reasonably accurate and that for the distances to the 
radio horizon the 195 megacycle curves are more accurate for UHF than 
are the 63 megacycle curves, the following comparisons become signifi¬ 
cant: 


Channels 2-6, 100 kw - 1000’ 
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City Grade Contours 


Grade A Contours 


74 dbu -28.5 miles 68 dbu - 36.5 miles 

Channels 7 - 13, 316 kw - 1000* 77 dbu - 38.5 miles 71 dbu - 46.0 miles 

Channels 14 - 83, 1000 kw - 1000 ’ 80 dbu - 41.0 miles 74 dbu - 48.0 miles 

It should be noted that more extensive high signal intensity cover¬ 
age in the Miami area can be provided through the use of UHF channels. 
While we may expect greater "shadowing" on UHF as compared to VHF, 
it is a fact that in Miami the technical quality of the video pictures trans¬ 
mitted by WGBS-TV is generally excellent. 

INTERFERENCE 

Miami, Florida, is in Television Zone m where the Commission, 
in recognition of tropical tropospheric effects, has provided greater min¬ 
imum co-channel station geographical separations than elsewhere in the 
country. 

While the actual channel assignments in the United States provide 
greater geographical separations than the required minimum, it should 
be noted that VHF Channels 2, 4 and 7 are assigned to stations in Cuba 
which are now operating only 235 miles from Miami — just 15 miles in 
4839 excess of the required minimum geographical separation. 

It is a well established fact that tropospheric conditions over water 
and in the tropics, such as exist in the instant case, are conducive to long 
distance propagation on channels assigned to television. Hence, it is 
reasonable to expect interference on Channels 2, 4 and 7 in the Miami 
area. Since there are no UHF assignments in Cuba it is obvious that, 
from the standpoint of interference, the service from UHF stations in 
Miami will be far superior to that rendered by vhf stations on Channels 
2, 4 and 7. 

ATMOSPHERIC AND MAN-MADE NOISE 

It is an established fact that the adverse interference effect of at¬ 
mospheric and man-made noise decreases with an increase of frequency. 
It is also an established fact that in the Miami area there is a high in¬ 
cidence of tropical storms in which heavy static is prevalent during much 
of the year. 
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In view of the foregoing facts it is obvious that, from the standpoint 
of adverse effects of atmospheric and man-made noise, the technical 
quality of television service from UHF stations operating in Florida on 
Channels 23 and 33 will be far superior to that which can be provided on 
Channels 2, 4, 7 and 10. 

QUALITY OF SERVICE FROM WEST PALM BEACH STATIONS 

In the engineering statement attached to the opposition of Biscayne 
Television Corporation, Mr. Steel implies that VHF television service 
is available in Miami from stations WJNO-TV and WEAT-TV operating on 
Channels 5 and 12, respectively, in West Palm Beach, Florida. 

While it is recognized that in the area between the two cities there 
would be an overlap of service from the Miami and West Palm Beach 
stations, the technical quality of service in Miami from the West Palm Beach 
stations is most inferior. In comparison with the high grade technical 
quality of service which can be provided by UHF stations operating at 
the Miami antenna farm the service from the West Palm Beach VHF 
stations must be considered unusable in Miami. 

In this connection Mr. Steel admits that in Miami, which has the 
largest concentrated population in the area under discussion, the service 
from the West Palm Beach stations is less than Grade B quality. 
AVAILABILITY OF ASSIGNMENTS FOR CHANNELS 7 AND 10 
4840 If Channels 7 and 10 are deleted from Miami they could be assigned 
elsewhere in Florida in full compliance with the Commission's Rules and 
Standards. For example, Channel 10 could be assigned to Tampa-St. 
Petersburg where the present assignments are 3*, 8, 13 and 38. The 
substitution of Channel 10 for 38 would be consistent with the de-intermix¬ 
ture philosophy. 

Channels 7 and 8 could be exchanged between Jacksonville and Tampa- . 
St. Petersburg, Florida. This would result in improved television service 
in central Florida because Jacksonville is 125 miles from Orlando, to 
which Channel 9 is now assigned, while Tampa, to which Channel 8 is 
now assigned, is only 75 miles from Orlando. If this exchange were made 
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the co-channel station separations on Channels 7 and 8 would be in ex¬ 
cess of 240 miles, which is more than sufficient to avoid interference. 

Respectfully submitted, 

CRAVEN, LOHNES AND CULVER 

By_ 


T. A. M. Craven 


June, 1955 
4841 

District of Columbia 
City of Washington 


ss: 


T. A. M. CRAVEN, after first being duly sworn, on oath deposes 
and says that he is a consulting radio engineer (a partner in the firm of 
Craven, Lohnes and Culver of Washington, D. C.): 

That he is a graduate of the United States Naval Academy and that 
he holds a Certificate of Graduation awarded by that institution in 1913, 
which is equivalent to the college degree of Bachelor of Science; that he 
is authorized to practice as a Registered Professional Engineer in the 
District of Columbia; 

That since 1913 he has been engaged in the research and development 
of electronic equipment, general consulting radio engineering and in the 
administration and regulation in the field of communications; that he has 
made numerous field intensity measurements; that he has designed and 
adjusted many directional antenna systems and has submitted reports of 
a technical engineering nature to the Federal Communications Commission 
on many previous occasions; that the calculations and exhibits contained 
in the attached report or attached thereto were made by him personally or 
under his personal supervision and direction; that if any calculations or 
exhibits or other data included therein or attached thereto were so made 
by another under affiant’s personal supervision and direction, affiant has 
personally examined and verified same; 

That all of the facts and data included in or attached to the foregoing 
engineering report are true and correct of affiant’s personal knowledge 
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unless otherwise stated therein; that any statement made in said engin- 

i 

eering report and shown as being made on information and belief are be¬ 
lieved by affiant to be true and correct as therein appearing. 

/s/T. A. M. Craven _ 

(Affiant) 

Sworn to and subscribed before me, this the 22nd day of June A.D., 1955. 

/s/ Frances M. Loftus _ 

(Notary Public) 

My Commission expires August 14, 1958 
4842 [ CERTIFICATE OF SERVICE] 
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4843 [ Received FCC August 4, 1955] 

April 28, 1955 

Dear Mr. Chairman: 

On April 14, 1955 Storer Broadcasting Company, permittee of 
WGBS-TV, Channel 23, Miami, Florida and Gerico Investment Com¬ 
pany, permittee of WITV, Channel 17, Fort Lauderdale, Florida, peti¬ 
tioned the Commission to de-intermix Miami-Fort Lauderdale by mak¬ 
ing it a UHF-only area. The petition sets forth a comprehensive analysis 
of the UHF problem and demonstrates that the UHF service is in imminent 
danger of failure on a nationwide basis, concluding that if "the Commis¬ 
sion continues to grant VHF stations in areas where UHF stations are now 
in operation, it is clear that the UHF stations will... be forced to dis¬ 
continue operation at an accelerated rate, resulting in practically 100% 
extinction of UHF stations in intermixed markets within the next 12 months." 

4844 The petition further states that "both Storer and Gerico . . . will be 
forced to discontinue the operation of WGBS-TV (23) and WITV (17) im¬ 
mediately upon termination of their NBC and ABC network affiliations, 
which will occur shortly after the grant of either of the new VHF stations 
in the area." The petition concludes "first, that area deintermixture i s 
the only feasible means for preventing the imminent demise of the UHF 
service on a nationwide basis, and second, that the Miami-Fort Lauder¬ 
dale area is an ideal area for deintermixture to UHF-only and can be 
established as a strong UHF-only center, able to contribute toward the 
essential goal of providing a sound basis for the growth and development 
of the UHF service on a nationwide basis." 

At the present time, there is one VHF station in operation in Miami 
(WTVJ, Channel 4) and applications are pending for two additional VHF 
stations (Channels 7 and 10). In both the Channels7 and 10 proceedings, 
initial decisions have been issued. On April 11, 1955, the Commission 
scheduled oral argument in the Channel 7 proceeding for May 2, 1955. 

No date has yet been set for oral argument in the Channel 10 proceeding. 

As part of the relief requested, the petition asks that the Commis¬ 
sion "forthwith issue appropriate orders" in the Channels 7 and 10 cases 
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4845 "staying all further proceedings in connection with the said appli¬ 
cations and proceedings pending final action by the Commission upon the 
instant petition." 

Section 1. 730 of the Commission's rules provides that " oppositions 
to petitions must be filed within ten days after such petitions are filed with 
the Commission." The ten day period for opposing the petition expired on 
April 25, 1955 without any formal opposition having been filed to any part 
of the relief requested in the petition, including the request for stays in 
the Channels 7 and 10 cases. However, certain of the parties have infor¬ 
mally notified the Commission by telegram or letter that they intend to 
file oppositions, either during May or June. v . 

It is believed that the over-all public interest would be served by 
postponement of the oral argument in the Channel 7 case now scheduled 
for May 2, 1955 and the stay of all other proceedings in the Channels 7 
and 10 cases pending action on the petition. It is recognized, however, 
that having scheduled oral argument prior to the time the petition was filed, 
the Commission may decide that the orderly functioning of its administra¬ 
tive processes will be served by holding the argument as scheduled not¬ 
withstanding that there is no over-riding public interest in the early es¬ 
tablishment of a second VHF service in Miami and that the parties and 

4846 the Commission will expend time, effort and money in the oral 
argument that may be wasted if the petition is granted. If the Commis¬ 
sion decides to proceed with the oral argument as scheduled, it is re¬ 
spectfully requested that this letter be made a part of the record of the 
argument and that the Commission give express recognition either by 
formal order or statement at the time of the argument that the holding 
of the argument does not constitute a prejudgment of the petition. In any 
event, it is requested that final action in the Channels 7 and 10 cases be 
deferred pending action on the petition. 

Respectfully submitted, 

STOKER BROADCASTING COMPANY 
By /s/ James A. McKenna, Jr. 

GERICO INVESTMENT COMPANY 
By /s/ Robert L. Heald 
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4849 [Received FCC Oct. 14, 1955] 

SUPPLEMENT TO PETITION FOR DEINTERMIXTURE 
AND STAY 

On April 14, 1955, Storer Broadcasting Company (Storer) andGeri- 
co Investment Company (Gerico) filed a petition which requested the Com¬ 
mission to initiate a proceeding looking toward deintermixture of the Miami- 
Fort Lauderdale, Florida, area. This petition, as amended May 4, 1955, 
proposed the following changes in the Table of Assignments: 


City 

Channel Number 


Present 

Proposed 

Miami, Florida 

2*, 4, 7, 

2* 4, 23, 


10, 23, 33 

33 


In the petition and the amendment thereto it was pointed out that in 
addition to the changes proposed by petitioners, UHF Channels 46, 51, 57, 
63, 69, 75, and 81, could be assigned the Miami-Fort Lauderdale area 
and that VHF Channels 7 and 10, if removed from Miami, could be re¬ 
assigned to other Florida cities where the demand and need for VHF chan¬ 
nels exceed the number of channels available. 

In a petition for rule making filed July 29, 1955, and supplemented 
on August 30, 1955, Southern Radio and Equipment Company, permittee 
of television station WOBS-TV, proposed certain changes in the Table of 
Assignments which are interrelated with the changes proposed by Storer 
and Gerico. These changes are the transfer of the educational reserva- 
4850 tion at Jacksonville, Florida, from Channel 7 to Channel 12 and 
the removal of Channel 7 from that city; the assignment of Channel 7 
to Savannah, Georgia, and, assuming that Channel 7 is removed from 
Miami, the assignment of that channel to Orlando, Florida; and the assign¬ 
ment of Channel 8 to Brunswick, Georgia. The WOBS petition also noted 
that the removal of Channel 10 from Miami would permit its assignment in 
Tampa-St. Petersburg. 

A principal advantage of selective deintermixture as proposed by the 
Storer-Gerico petition and by other petitions now pending before the Com¬ 
mission, is that in addition to preserving UHF in areas where there are 
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existing UHF stations with a good chance of survival, assuming that de¬ 
intermixture is accomplished, it releases VHF channels for use in other 
communities where additional services are needed and where UHF cannot 
at the present time be expected to survive. The purpose of this supple¬ 
ment is to summarize and make specific proposals for the utilization of 
Channels 7 and 10 if removed from Miami and other proposals for changes 
in VHF allocations related thereto. 

The various proposals discussed above would insure competitive 
television in five major markets and permit the establishment of a tele¬ 
vision station in a sixth market, which under current allocations cannot 
expect to have a local television station. Under current allocations the 
four markets of Jacksonville, Tampa-St. Petersburg, Savannah, and 
Orlando, will each be limited to two VHF stations. Under the proposals 
herein made, each of these markets would have three VHF stations, per¬ 
mitting outlets for each of the national networks and thus promoting com¬ 
petition not only in the markets themselves, but on a national basis by the 
networks. Under existing allocations, Miami-Fort Lauderdale will nec¬ 
essarily be limited to three VHF stations, which as pointed out in Exhibit 
1 attached, will be inadequate to supply the demand for television service 
in this important market. Under the Storer-Gerico proposals Miami- 
Fort Lauderdale would have a minimum of one VHF station and two UHF 
4851 stations with channels available for as many as three additional sta¬ 
tions. 

Under current allocations Brunswick, Georgia (population 17,954), 
is assigned Channels 28 and 34, but no applications have been filed for 
either of these channels. In view of the size of the Brunswick market and 
the "fringe” VHF service received from Jacksonville and Savannah, the 
possibility that a UHF station could be established in that city is remote. 
There is a need for the VHF channel in Brunswick which the realloca¬ 
tions herein proposed would provide. 

Exhibit 1 attached is an affidavit of Richard P. Doherty, a recog¬ 
nized television economist and consultant. The original of this affidavit 
was filed with the United States Court of Appeals for the District of 
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Columbia Circuit as Exhibit 6 of an application for interlocutory injunc¬ 
tion and temporary stay filed September 7, 1955 in Storer Broadcasting 
Company, et aL , v. United States of America, et al ., Case No. 12882. 
Mr. Doherty’s affidavit establishes that if Channels 7 and 10 are not re¬ 
moved from Miami, that market will be permanently limited to three 
television stations; that these three stations will be inadequate to supply 
the demand for television service in Miami; and that if Channels 7 and 
10 are removed from Miami, that city could now support a minimum of 
four and in the future as many as five or possibly six television stations. 

Accordingly, the said petition of Storer and Gerico for deintermix¬ 
ture of Miami-Fort Lauderdale is supplemented to include specific pro¬ 
posals for the reallocation of VHF and UHF channels in addition to those 
heretofore made, as follows:-^ 


Channel Number 


City 

Present 

Proposed 

Miami, Florida 

i 

2*, 4, 7, 10 

23, 33 ‘ 

2*, 4, 23, 33 
45, 51, 57 

Tampa-St. Petersburg, 
Florida 

3*, 8, 13, 38 

3* 8, 10, 13 
38 

Orlando, Florida 

6, 9, 18, *24 
47 

6, 7, 9, 18, 
*24, 47 

Jacksonville, Florida 

4, *7, 12, 30 

36 

4, *12, 30, 36 
46, 52, 58 

Savannah, Georgia 

3, *9, 11 

3, 7, *9, 11 

Brunswick, Georgia 

28, 34 

8, 28, 34 


1/ The changes in the Table of Assignments herein proposed are 
consistent with all existing Rules respecting the allocation of televi¬ 
sion channels. See affidavit of Clemens X. Castle, dated August 29, 
1955, filed September 7, 1955, with the United States Court of Appeals 
for the District of Columbia Circuit, as Exhibit 10 to Application for 
Interlocutory Injunction and Temporary Stay in Storer Broadcasting 
Company, et aL, v. United States of America, et al., Case No. 

12882 : 
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The other prayers for relief made in the said petition for deinter¬ 
mixture and stay, as amended May 4, 1955, are not affected by this sup¬ 
plement. 

Respectfully submitted, 

STORER BROADCASTING COMPANY 
GERICO INVESTMENT COMPANY 
By /s/ James A. McKenna, Jr. 

By /s/ David S. Stevens 

Their Attorneys 

Of Counsel: 

John E. McCoy 
1177 Kane Concourse, 

Bay Harbor Island, 

Miami Beach 54, Florida. 

October 14, 1955 


4853 E XHIBIT 

IN THE UNITED STATES COURT OF APPEAIS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
STORER BROADCASTING COMPANY, ) 

Petitioner, ) 

V. ) 

UNITED STATES OF AMERICA AND ) AFFID AVIT 

FEDERAL COMMUNICATIONS COMMISSION, ) 

Respondents ) 

CITY OF WASHINGTON) 

DISTRICT OF COLUMBIA) 

• I 

This is to certify that I, the undersigned, am qualified to make this 
affidavit: 

From 1926 to 1946, I was Professor of Economics and Director 
of the Research Bureau, and later Head of the Economics Department of 
Boston University College of Business Administration. In these capacities 

i . •* : .'‘V 

. 

- • j . • ‘ '• • ’ • v,'. - 


McKenna & Wilkinson 
1735 DeSales St., N.W. 
Washington 6, D. C. 
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I conducted various economic and market research projects, including 
studies pertaining to radio broadcasting and to advertising. 

In 1946 I became the Director of Employer-Employee Relations for 
the National Association of Broadcasters, later the National Association 
of Radio and Television Broadcasters. From June 1953 to March 1954, 

I was Vice-President of the National Association of Radio and Television 
Broadcasters. During the period of 1946-1953 inclusive I participated in 
every NARTB District meeting (with two exceptions) and in more than 30 
meetings of State Associations of Radio and Television Broadcasters. 

I worked intimately with a wide cross section of the radio and television 
stations of the nation on manpower, labor relations, operating cost, fi¬ 
nancial and related problems. I visited some 150 prefreeze and post¬ 
freeze TV stations for the purpose of analyzing and discussing internal 
operating problems. 

4854 Among the projects which I developed, during my association with 
the NARTV, were the following: 

TV Operating Cost Yardsticks 
TV Operating Manpower 
TV Employment and Wage Scales 

Since March 1, 1954, I have been engaged in private management 
advisory work as President of the Richard P. Doherty Television-Radio 
Management Corporation. My activities have included services to a 
group of retainer television clients, services to individual television 
stations on a single project basis and a Bulletin Advisory Service to 
some 100 television stations. In April 1954, I was retained as Manage¬ 
ment Advisor by the Television Advertising Bureau, the predecessor to 
the present TvB. 

In April 1955, I was retained, on a management advisory basis, as 
Director of Management Services by National Affiliated Television Stations, 
Inc. 

I have had a close, working contact with the majority of the prefreeze 
television stations since 1947-48; I have intimately acquainted myself with 
the economic, financial and operating problems of more than 75 individual 
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4856 


post-freeze television stations; I have studied revenue potential for a 
very considerable number of television markets; I have written several 
booklets and articles, including: (1) "TV Economic and Financial Trends;" 
(2) "Appraisal of a Broadcast Property;" (3) "Industry in A Hurry"—a 
study of TV’s growth; (4) "Wage Administration for TV Stations;" and 
(5) "Advertising and Business Progress". 

Since April 1955, I have had the opportunity to examine and study 
the financial statements and operating results of approximately 75 post 
freeze TV stations, both UHF and VHF. 

I have been engaged to prepare this report by the Storer Broadcast- 
iig Company. 

/s/ Richard P. Doherty 

(Certificate of Notary Public) 


The Over-All UHF Station Problem 

1. The "UHF problem" far transcends the bounds of private enter¬ 
prise. The solution of this problem - or the failure to solve this problem - 
will drastically affect the future development of the American television 
system. 

Television, though still in its infancy, is a pDwerful force in Amer¬ 
ican business and American life. If allowed to mature and expand, it 
will become the dominant means of mass communication; it will become 
the dominant factor in electoral procedures; it will exert a profound in¬ 
fluence on mass education and culture. 

It is imperative that America should safeguard and insure the de¬ 
velopment of a television system which will serve effectively the interests 
of the entire population. Under our private enterprise economy only 
profitable TV stations can survive and serve the public interest. There¬ 
fore, we must promptly evolve a pattern of television allocations and 
operations which will enable the maximum number of stations to serve the 
interests of the public, the community and the businessmen who must use 
advertising as a competitive tool. 
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2. In its Sprectrum Allocation Report in May 1945 and consistently 
since then, the FCC made it clear that the thirteen VHF channels (now 
reduced to twelve) could not provide a nation-wide competitive television 

service. If the people of America were to be served, with adequate sig- 

% 

nal coverage and with competitive station service, it was necessary to 
utilize the UHF band. 

Today, the FCC’s overall allocation pattern is falling apart. Multi¬ 
ple television service, in the public interest, is in grave danger of disap¬ 
pearing from the scene. 

As of today (July 1, 1955), the American television system comprises 
of a total of 433 stations, of this number, 327 are VHF and 106 are UHF. 
4857 This compares with a total of 1, 875 commercial channels and 242 

educational channels which the Commission has allocated. 

A total of 339 UHF permits have been granted. Of this number, 181 
never were put into operation; 116 have been turned back to the FCC and 
54 UHF stations terminated operations. For almost a year UHF TV sta¬ 
tions have been going off the air and construction permits relinquished by 
their holders at a substantially faster rate than VHF and UHF applications 
are being filed. By contrast, with 2, 782 radio stations operating at the 
close of 1954, more radio stations were authorized during 1954 than tele¬ 
vision stations. (11 TV Digest 1:5). 

3. In its "Third Survey of Post Freeze Station" report, the FCC 
presents facts which show that: 

(a) Only 15% of the UHF stations had overall profitable opera¬ 
tions during the period of January-October 1954. 

(b) 12% of the UHF’s reported an overall loss for the 10 months 
(January-October) but showed a profit in October or one or more 
earlier months. 

(c) 73% of the UHF's showed sustained and continued loss for 
the full period of operation. 

(d) 56% of all UHF stations received an average monthly gross 
revenue of $20,000 or less and approximately one third were in the 
$10, 000 per month or less income category. 

17 Public Notice 23065, August 19, 1955. 
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(e) 35% of the UHF stations, with continued losses, had already 
ceased operations by June 4, 1955. 

4858 4. It is my opinion, borne of experience in working with both UHF 
and VHF stations, that at least 50%-60% of all existing UHF's will go out 
of existence within the next year if the FCC does not promptly provide a 
solution to the problem. 

If a selective deintermixture program is not evolved and if all pend¬ 
ing VHF applications are granted, there will not be more than 50 UHF sta¬ 
tions on the air a year from now. Within 18 months, no more than 25-30 UHF 
stations will exist in the entire American television system - and these will 
principally be in ’’all UHF” markets. If pending VHF licenses are granted, 
there will only be 16 Tt all UHF” cities remaining throughout the nation and 
only 5 of these will be major markets. There are currently 25 cities with 
only one VHF and also with local UHF service. The advent of a second 
VHF will, most certainly, generate operating losses for all UHF’s affected. 

5. It is important to understand that the plight of the UHF stations 
is economic and not engineering or operative. - Engineering-wise and op¬ 
erationally, and with minor exceptions such as in areas of rough terrain or 
where inadequate power is being used, today’s UHF stations provide the 
public with excellent signals. In fact, in ”UHF only” regions, television 

is television regardless of the channel involved. 

The heart of the UHF problem is economic. UHF stations, in mar- 
lets served also by VHF signals, are at a very serious disadvantage in 
securing revenues sufficient to maintain solvency. 

6. In essence, the competitive weaknesses of UHF operations, in 
markets served by multiple VHF signals, may be summarized as follows: 

(a) Conversion: All TV receiving sets are manufactured to 
receive the 12 VHF channels; only a very small percentage (today, 
less than 8%) of the sets manufactured will work on all channels, 

4859 VHF and UHF. 

Manufacturers competing for sale of receivers realized that 
many of the largest and most popu lous areas of the United States 
were exclusively VHF, and could undersell their competitors by 
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providing VHF sets only for such markets. As a result there are 
more VHF sets in the hands of the public today, not equipped to 
pick up UHF, than there were at the time the Sixth Report of the 
Commission was released in April 1952. The percentage of all¬ 
channel receivers now being built is less than half what it was 
in 1953. In short, the disparity between the number of VHF and 
UHF receivers is greater today by far than when UHF became a 
commercial service in 1952. What is equally alarming is the 
fact that scores of UHF stations have been forced to discontinue 
operations, with the result that there are fewer UHF stations now 
on the air than there were a year ago and fewer markets for ’’all 
channel” TV sets. 

When the consumer buys a TV set, it is generally necessary to 
spend considerable extra money to ’’convert” it to UHF reception. 
Service calls to install an additional UHF receiving antenna and 
add a makeshift converter are major items for persons still paying 
installments on their VHF receivers. The American public has 
never favored, except as a last resort, the adding of ’’converter gad¬ 
gets” to radio and television receivers, particularly when built-in 
equipment was more effective and less unsightly. Human inertial 
being what it is, additional knobs, switches, etc. needed to receive 
4860 the UHF signal proved an impediment in areas where a VHF signal 

could be more easily tuned to. Most converters, to be kept in op¬ 
eration, required more service calls than did the set itself. 

The net result is that, in intermixed markets, the UHF station 
is faced with the stark reality that its signal can be obtained by only 
a portion of the total receivers capable of getting vhf reception. 
Thus, the circulation, or coverage, of the UHF’s station is smaller 
than its VHF competitor or competitors. 

(b) Share of Audience : Program popularity tends to determine 
relative shares of the audience which tune to given stations, other 
factors being equal. However, the other factors are not equal for 
UHF stations because huge segments of the potential audience are 
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blotted out if their TV sets cannot receive the UHF signal. No mat¬ 
ter how popular or attractive a given program may be, its "share 
of the audience” will suffer when 40% to 60% of the public’s receiv¬ 
ing sets cannot operate on the UHF channel over which the program 
is being transmitted. 

Sponsors are well aware of the reduced and restricted ”share 
of the audience” provided by a UHF station in an intermixed market. 
Naturally, these sponsors favor the VHF station with disproportion¬ 
ate portions of their advertising dollars. Revenue-wise, a UHF sta¬ 
tion cannot match its VHF competitor regardless of the quality of 
service which it renders. 

It has been long recognized that UHF stations would be faced 
4861 with the problem of building UHF receiver circulation before they 

could become profitable. This was regarded as a temporary obsta¬ 
cle which could be overcome as it had been in VHF. In intermixed 
markets that has not proved to be the case, for the reason that the 
VHF station absorbs such a large proportion of available program¬ 
ming and revenue that the UHF station is denied the resources with 
which to build UHF receiver circulation. All-Channel receivers sell 
at a substantial premium over VHF-only receivers. The public 
will not make this additional investment unless there are popular 
programs available only on UHF. The UHF station’s prime need 
therefore is for good programming which is not duplicated on VHF. 

It finds, however, that because of lack of advertiser acceptance of 
UHF as an effective medium it is denied access to the most popular 
programming, and cannot obtain sufficient revenue to buy or pro¬ 
duce its own programming. 

(c) Networks Programs : The principal sources of program¬ 
ming of sufficient public appeal effectively to build a listening audi¬ 
ence are the national networks, particularly NBC and CBS. Net¬ 
work programs are doubly important since adjacencies to network 
programs are greatly preferred by national and regional spot ad¬ 
vertisers. In fact at the present time, with very rare exceptions 


106 


(no more than four or five VHF stations), network programs are 
essential to the success of any station whether UHF or VHF. 

Almost without exception, the UHF station in an intermixed 
market finds that it is denied equal access to network programs. 

4862 Not only is this true where time can be cleared for the programs 
on a local or nearby VHF station, but it is often the case where 
no VHF can be found for the program. 

A second source of programming is film. However, the UHF 
station which attempts to build an acceptable program service with 
film finds that the better film is being purchased by the VHF station, 
which can better afford it. Often film that is not actually purchased 
by the VHF station is withheld from the market in the expectation 
that the VHF station will eventually take it. Even such film as may 
remain available to the UHF operator is normally priced above his 
ability to pay. Film is usually sold at a price determined by a 
percentage of the highest hourly rate for television time in any given 
market. Thus the UHF station is asked to pay the same price for 
film as the VHF station though it can derive much less revenue from 
it. 

The only other source of television programs is local live pro¬ 
ductions. Local live programs, however, in sufficient quantity and 
quality to build receiver circulation are beyond the capacity of a 
station which does not enjoy substantial revenues from other pro-, 
gramming. A study of network production costs in 1954, made by 
Television Magazine, shows that the costs to the advertiser ranged 
from $200, 000 for Max Liebman Presents on NBC to $500 for 10 
minutes of the Paul Dixon Show on DuMont. Obviously, a local sta¬ 
tion could not afford even a minute fraction of such programming 
costs. 

4863 In its battle for its fair share of the audience, a UHF is faced 
with a losing fight if it must compete with multiple VHF competition. 
So long as only one VHF station exists in the market, the UHF has 
an excellent chance of obtaining a network affiliation and, thereby 



attracting "shares of the audience" acceptable to advertisers. 

(d) Rates : Because of restricted set coverage and lower aud¬ 
ience ratings, UHF stations (in intermixed markets) find it neces¬ 
sary to charge substantially less for their time than do the VHF 
competitor or competitors. UHF rates generally range from 40%- 
60% of the competing VHF stations. Through lower rates, the UHF 
station attempts to offset lower circulation and, thus, offer a "cost 
per thousand" rate at least equal to its VHF competition. However, 
there is only so much time available for sale on a TV station. Spon¬ 
sors particularly favor the hours of the day when there is a maxi¬ 
mum set tune-in. Even if lower UHF rates attract more business, 
there is no way to expand production output during choice hours or 
within the stations total broadcast day. 

(e) Sponsor Attitude : The majority of sponsors regard UHF 
as a secondary medium in intermixed markets. Even where the 

UHF extends a comparable or lower "cost per thousand," sponsors pre 
fer the VHF station’s potential coverage. In fact, some advertising 
buyers have developed such a phobia against UHF that they won’t buy 
such stations at any price unless the market is an all UHF only area. 
The only exceptions to this attitude are in those instances where the 
4864 UHF stations have an NBC or CBS affiliation.. 

(f) Revenue : Due to the combination of circumstances (a-e 
above) only 15% of the UHF stations have been able to show a record 
of profit - and practically all of these stations are in "UHF only" mar¬ 
kets or affiliated with NBC or CBS. UHF revenues have been pathe¬ 
tically inadequate in the intermixed markets. 

For the year 1954, 125 UHF stations received $25,400,000 

1 / 

against operating expenses of $35,400,000. — 

7. The singularly unfortunate feature of the UHF situation is that 
it has been largely created by the FCC channel allocation pattern. The 
placement of UHF’s in direct competition with VHF’s has laid the basis 


1/ Source: FCC "Final TV Broadcast Financial Data - 1954." 


for the economic inequalities prevalent within the TV industry. 

The failure of UHF has not been due to any reluctance on the part 
of broadcasters to undertake the development of the new service. At 
the beginning it appeared that UHF would progress rapidly. By the end of 
June, 1953, one year after the lifting of the freeze, 258 UHF construction 
permits had been granted (of which four had been surrendered) and 45 sta¬ 
tions were on the air. From then on the number of construction permits 
granted declined rapidly, while the number surrendered rose. From July, 
1953 to July 1, 1955, 81 construction permits were granted and 112 sur¬ 
rendered. For a short time the number of UHF stations on the air pre¬ 
sented a brighter picture. From July to December, 1953, 78 stations 
commenced operation and only two closed down, leaving a total of 121 
stations on the air. This was, however, very nearly the peak. In the 
4865 next six months, 21 took the air and 16 left it. Since then only 14 

have commenced operation, while 36 have closed down. Altogether, a 
total of 54 stations, more than one-third of all the stations which have 
ever been in operation, have been closed down. As of July 1, 1955, 75 
UHF construction permits were outstanding and "unbuilt", the great ma¬ 
jority of which were well over a year old. The prospects of any consider¬ 
able number of these stations being built are nil unless steps are taken 
to cure the plight of UHF. 

H. The Importance of a Network Affiliation 
8. A stations national network affiliation is one of the most significant 

factors in the appraisal of any TV station’s valuation. Of such prime.im- 

* 

portance is a major network (CBS or NBC) affiliation that the loss of such 
affiliation will conservatively reduce the station’s value by 40%-60% and 
in certain instances by practically 100%. 

A VHF station in a major market which is dropped by CBS or NBC, 
and, as a result, operates only as an ABC affiliate will experience a val¬ 
uation decline of approximately 40%-50% - other factors being equal. 

Should this same station be obliged to operate without a network affilia¬ 
tion, its value would likely fall by at least 60%. In the case of UHF sta- 
tions, the effect is even more serious; the loss of a CBS or NBC affiliation 
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would, in all probability, cause a depreciation in valuation of from 60%- 
100% depending on whether it were able to obtain an ABC affiliation or 
were forced to operate without network programs. 

9. Network: affiliations are the lifeblood of today T s TV stations - 
and for at least three reasons: 

(a) Only networks can supply stations 'with the nationally pro¬ 
duced programs and major national events which possess the prin¬ 
cipal audience appeal and which best serve the public interests and 
tastes. With very few exceptions, viewer surveys, throughout the 
cities of the nation, indicate clearly that top TV network programs 
command the largest shares of audience during the entire operating 
day and week. In the field of special events, such as the baseball 
world series, the national political conventions, Congressional 
Committee hearings, Presidential addresses, etc., there is ob¬ 
viously no substitute for a network affiliation. Without network pro¬ 
gramming, a station cannot achieve more than a very small per¬ 
centage of audience attention unless the station is in a position to 
spend enormous sums of money for film and local productions. 

(b) Sponsors don’t buy time, they buy audiences. It is axio¬ 
matic that advertising expenditures are geared to circulation which, 
in the case of television, means number of persons viewing each 
program. Consequently, local and national advertisers want ad¬ 
jacencies to network programs which possess high audience ratings. 
A station with CBS, or NBC affiliation thereby achieves substantially 
greater income because it has the largest number of audience rated 
programs around which sponsors will buy time. 

There have been many instances, such as WSUN-TV (St. 
Petersburg) and WBUF-TV (Buffalo), where the loss of a CBS 
and/or NBC affiliation caused a mass exodus of national spot ac¬ 
counts and a gradual drying up of local accounts. 

(c) Where a station operates without a network affiliation, its 
operating costs are increased and, correspondingly, profit margins 
are curtailed. The number of employees required to operate a 
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non-network station is larger than when the station is able to fill 
30% to 60% of its operating week with programs received from the 
network. Moreover, the lack of network programs, or the secur¬ 
ing of only limited network programs, means that all operating hours 
must be filled with film shows or live local shows. Both methods 
of programming add substantially to operating costs. Among non¬ 
network stations, film costs are the largest single item of operating 
expense whereas, in major network (CBS and NBC) affiliated sta¬ 
tions, film costs tend to run between 12% and 15% of total operating 
costs - and in some cases even less. 

10. The FCC has fully recognized the importance of a network affil¬ 
iation to the success of a TV station. In its 1955 preliminary report to 
the Senate Interstate and Foreign Commerce Committee with respect to 
UHF-VHF the Commission stated ’’the securing of a substantial amount 
of network and similar programming [is] a prerequisite to successful 
station operation . . . network programming is admittedly of crucial im¬ 
portance to profitable, station operation. ” —^ 

Recently (August 19, 1955) the FCC produced statistical evidence 
which proves the significance of a CBS or NBC network affiliation to the 

success of a TV station. In the Commissions ’’Third Survey of Post 

2 / 

4868 Freeze Television Stations” - it was shown that: (a) of the 101 

post freeze VHF stations carrying more than 7-1/2 weekly hours of 
NBC-CBS programs, 63% had revenues in excess of $30,000 per month; 

(b) of the 42 VHF post freeze stations carrying less than 7-1/2 weekly 
hours of NBC-CBS programming or without an NBC-CBS affiliation, 
only 19% had monthly revenues in excess of $30,000. Within the UHF 
structure of the industry, the significance of a major network affiliation 
is even more striking. Of 42 UHF stations that had more than 7-1/2 
weekly hours of NBC or CBS, 75% experienced monthly revenues of 
$20, 000 or more. However, of 49 UHF stations that had no NBC-CBS 

1/ FCC 55-314 pp 2, 5 

2/ Public Notice 23055, August 19, 1955. 
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affiliation or received less than 7-1/2 weekly hours of NBC-CBS programs, 
only 18% obtained monthly revenues of $20,000 or more. 

A further insight into the effect of a CBS-NBC network affiliation 
upon TV station profits is indicated by the above FCC data which disclose 
that: 

(a) 82% of the 101 post freeze VHF NBC-CBS affiliates carry¬ 
ing in excess of 7-1/2 weekly hours of network programs, were 
either operating at a profit or at a reasonable break even point by 
October 1954. 

(b) Approximately 55% of the 42 post freeze VHF stations with¬ 
out a CBS-NBC affiliation or carrying less than 7-1/2 weekly hours 
of CBS-NBC programming, were operating at a loss. 

(c) 62% of the 42 UHF stations with CBS-NBC affiliation and 
carrying in excess of 7-1/2 weekly hours of network programs, 
were showing a profit or about breaking even by October 1954. 

(d) Only 14% of the 49 post freeze UHF stations without 

4869 CBS-NBC affiliation or with fewer than 7-1/2 weekly hours of 

CBS-NBC programs were making a profit or breaking even while 
86% of this same group were operating at continued losses. 

11. Almost without exception, a UHF station in an intermixed mar¬ 
ket of two or more VHF stations will not have a major network affiliation 
or will receive only limited network service if an affiliation is available. 

If two VHF stations are available, it is a practical certainty that CBS 

and NBC will seek to affiliate them. Also, the individual stations urgently 
seek either CBS or NBC because these are the two networks which offer 

the greatest profit potential due to the substantial quantity of top rated 

•» 

programs produced and carried by these networks. 

12. So long as an important market has only one VHF, it is quite 
certain that a UHF station will secure an affiliation with CBS or NBC. 
Important markets mean population concentration., Neither CBS nor NBC 
can afford not to have coverage in a major market. While a VHF is 
preferable, a UHF will always be acceptable if it is the only avenue of 
market penetration. The Miami metropolitan area is far too important 
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to go uncovered by either CBS or NBC. Thus, the existence of only one 
VHF operation clearly guarantees a CBS or NBC affiliation for the UHF 
station. If there is a second UHF station, it will usually be able to obtain 
an ABC affiliation. 

13. The advent of a second VHF station, in any given market such 
as Miami, places a virtual termination order on the CBS or NBC affilia¬ 
tion of the UHF station. With its loss of network affiliation, the station 
may be expected to experience a 60%-90% loss of revenue. 

It is my opinion that in major markets (first 100 in rank) such as 
Miami, with minor exceptions not applicable to Miami: 

(a) CBS and/or NBC will each affiliate with a VHF if two or 
more VHF’s exist in the market. 

(b) CBS and/or NBC will retain its UHF affiliation, and the 
station will receive adequate network programming, if only one VHF 
competitor exists. 

(c) Where three or more VHF’s exist, it is a practical certain¬ 
ty that the UHF stations will have no network affiliation - and will 

go bankrupt. 

m. TV Revenue Potential: The Miami Market Area 

14. Television revenue flowing into a market comes from four cate¬ 
gories of advertisers: (1) network program sponsors; (2) national spot 
buyers; (3) local buyers of programs and announcements; (4) regional 
advertisers. 

The normal proportions of network-national spot-local-regional ex¬ 
penditures vary with the size and importance of the markets. In the 
major metropolitan markets there is a much higher volume of network 
and national spot business than in small markets. Network program 
sponsors and national spot buyers practically always want coverage in 
fee first 65-75 markets, and generally in the first 85 leading centers. 
Selection of cities beyond this basic list depends on advertising budgets 
and other considerations. 

In the smaller centers of the nation, television revenue comes more 
from local and regional advertisers than from national spot and network 
accounts. 
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The normally expected level of advertising revenue, i. e., adver¬ 
tising potential, for any given market is a composite result of several 
factors including: 

(a) Population size. 

(b) Volume of retail and service business. 

(c) Consumer spendable income. 

(d) Wholesale trade volume. 

(e) Competitive advertising media. 

Miami is a major metropolitan market, being ranked 26th in popu¬ 
lation, 19th in retail trade volume and 15th in retail sales per house¬ 
hold. Moreover, Miami enjoys a very substantial ’’visitor and tour¬ 
ist” population which adds to its importance as a point of advertising. 
Many businessmen, national advertisers and advertising men come to 
the Miami area for winter visits. All these factors supplement the 
economic factors in relation to advertising potential. 

15. For purposes of television coverage, as affecting advertis¬ 
ing expenditures, it is customary to define a ”TV market” as comprising 
the area served by the television stations of a city. In many instances, 
this coverage concept is larger than the so-called metropolitan area. 

Based upon data used by Television Magazine, a nationally dis¬ 
tributed trade magazine of the television industry, I have defined the 
’’Miami TV market” as comprising the following counties: 


County 

Coverage 

Dade 

100% 

Broward 

100% 

Palm Beach 

100% 

Hendry 

50% 

Collier 

50% 

Monroe 

100% 


Within this ’’Miami TV market” there are: 


1/ Consumer Markets, 1955, by Standard Rate and Data Service, Inc. 
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(a) 341, 570 households constituting 1,048, 350 persons (1954). 

(b) Retail and service sales of approximate!y $1, 700, 000 
(1954). 

(c) Nearly 300,000 TV sets of which more than 50% are con- 

4872 verted for UHF reception; in the ’’home" county, Dade, the conver¬ 

sion rate is approximately 60% and in Broward County (in which Fort 
Lauderdale is located) it is approximately 75% to 80%. (1955). 

(d) Some 20 AM radio stations with an aggregate radio broad¬ 
cast revenue of at least $3, 500, 000. In its "Final AM-FM Broad¬ 
cast Financial Data - 1953;"-/ the FCC reported that 9 Miami city 
AM radio stations, by themselves, had total broadcast revenues 

of $2,406,202 during 1953. 

16. In measuring the advertising potential of any given TV market 
the following circumstances are relevant: 

(a) Local advertising potentials relate largely to the volume 
of trade, the number of retail and service outlets and related char¬ 
acteristics of the city itself and the immediately surrounding cities 
which combined constitute the "local" or primary market area, 

(b) The amount of national (network and national spot) and re¬ 
gional advertising potential relates basically to the economic, popu¬ 
lation and trade characteristics of the primary "home" market plus 
the surrounding areas covered by, and included in, the television re¬ 
ception area of the stations of a given city. 

17. The measured advertising (all media) potential for the area 
known as the "Miami TV Market" is in the vicinity of $22, 785,000. This 
figure represents the total amount of all types of advertising which may 
be expected, throughout the region, based on local trade and service vol¬ 
umes. 

On the basis of my measurements (in comparable markets) with re¬ 
gard to the total flow of national spot, network and regional TV advertis¬ 
ing plus the obtainable expectancy from local "area" business, I believe 


1/ Public Notice 14378. 
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that it is realistic to put the 1954 Miami total TV revenue potential at 
1 $3,900,000 to $4,250, 000. 

Already in 1955, it is evident that the TV potential, i. e., normal 
level of expectancy, is above the 1954 level. For the nation as a whole, 

TV advertising expenditures have shown a strong progressive expansion 
of both local and national business since 1954. 

Television’S strong projected growth, over the next five years, will 
obviously be reflected in the TV potential of the "Miami TV market area. ” 
Television’s percentage share of the local advertising should rise while, 
at the same time, the total volume of local and regional (all media) ad¬ 
vertising can be expected to expand substantially. In addition, the flow 
of national expenditures, allocated to the Miami area via network and spot 
accounts, will fully equal and undoubtedly exceed the overall industry trend. 

Pertinent to these conclusions is the fact that the "Miami TV mar- 
ket area" is experiencing a very remarkable population growth. From 
1950 to 1955, Dade county’s population rose 42%, while Broward rose near¬ 
ly 100%. There is every reason to assume that the Miami area popula¬ 
tion trend, over the next five years, will be markedly above the national 
average trend. I am of the opinion that the television station revenue po¬ 
tential for the "Miami TV area" will be at least $7, 500,000 — and proba¬ 
bly $8,000,000 — within the next five years. It is, furthermore, my 
opinion that this level of revenue will support profitably at least five 
stations. 
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Advertising Potential for Miami Television Market (1954) 


Dade 
Broward 
Palm Beach 
Collier (50%) 
Hendry (50%) 
Monroe 


Population 

Households 

Spendable Income $ 

714,000 

233, 600 

1,155,770,000 

133, 800 

44,160 

219, 629, 000 

149, 900 

50, 520 

207,115,000 

4,100 

1,230 

5,477,000 

3,650 

1,090 

3, 941,000 

42,900 

10, 970 

89, 840, 000 

1,048, 350 

341, 570 

1, 681, 772, 000 


Total 
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V olume 



Total 

Total Retail Sales Services 

Retail Sales 
& Services 

Dade 

1,033,381,000 

173, 913, 600 

1,207,294, 600 

Broward 

185, 709, 000 

14, 077, 000 

199, 786,000 

Palm Beach 

206,961, 000 

25,289, 000 

232, 350, 000 

Collier (50%) 

1,882,000 

403, 900 

2,285, 900 

Hendry (50%) 

3,921,000 

102, 300 

4,023,300 

Monroe 

! 28,431,000 

2, 069,200 

30, 500,200 

Total 

1,460,285, 000 

215,955, 000 

1,676,240,000 


Advertising Potential 


Total Retail 

Sales 

Total 

Services 

Total Retail Sales 
& Services 

Dade 

14,131,589 

2,257, 567 

16,389,156 

Broward 

2,154,177 

283,466 

2,437, 643 

Palm Beach 

2, 756, 644 

279,229 

3, 035, 873 

Collier (50%) 

18,215 

3, 202 

21,417 

Hendry (50%) 

48, 920 

1,123 

50, 043 

Monroe 

330, 637 

27, 258 

357, 895 

Total 

19,440,182 

2,851,845 

22,292, 027 


Source of date for population, households, spendable income, retail sales: 
Consumer Markets, 1955 edition, published by Standard Rate and 
Data Service, Inc. 

Source of data for services sales volume: U.S. Census "Service Trades" 
Reports. Reported Census data adjusted to 1954. 

IV. Conclusion 

18. If the public interest is to be best served, it is essential that 
tie communities and areas of the nation possess local and competitive 
TV stations. Public service deteriorates if the structure of the industry 
is not conducive to profitable station operation. 

Multiple TV service provides the public with the maximum variety 
of program selection; it further guarantees adequate attention to local 


117 


4876 


problems and local events. Competition among stations provides for pub¬ 
lic safeguards against entrenched station monopoly and stimulates and 
encourages better programming services. 

The wholesale demise of UHF stations will, reduce the American 
TV system to VHF channels only — with the exception of a few isolated 
"UHF only" areas. 

From my professional work with many UHF stations throughout the 
nation, I am convinced that as the allocation plan now stands most all the 
UHF stations, in the intermixed markets, will disappear from the scene 
within the next year. Every new VHF license granted, in an intermixed 
market, posts a bankruptcy sign on the affected UHF station. 

The existing 12 VHF channels cannot provide the majority of cities 
and areas with adequate multiple station service. Television is so powe r- 
ful a force in modern life that it will affect the life of every community. 
Communities without local TV outlets will become economic satellites of 
the larger commmities favored with TV. It is, therefore, imperative 
that we preserve a channel allocation process which will provide maxi¬ 
mum availability of channels to the communities of the nation. 

Thus, we are faced with the paradoxical situation that: (a) only by 
adding UHF channels, in the majority of major market areas, can we 
achieve the necessary multiple TV station service; (b) UHF stations cannot 
survive in any major market, against the competition of two (or more) 

VHF stations, except perhaps in isolated instances where they are affilia¬ 
ted with NBC or CBS. 

19. At the moment, there are some 17 cities (among the first 125 
ranking cities) with a pending VHF grant and which either have only one 
VHF on the air or have no current VHF service. The granting of a VHF 
permit in these cases will shortly destroy effective UHF service and im¬ 
pair future multiple station service to the community. 

In a large metropolitan area, such as Miami, it is untenable to pro¬ 
pose a TV system limited to only three stations. Yet, this is what will 
result if the FCC grants the two unassigned VHF channels to the Miami 
area. The advent of a second VHF will so undermine the financial soundness 
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of the UHF stations that it will be only a matter of time before they will 
cease to function. Except under unusual circumstances such as a network 
owned and operated "must buy" station, a UHF station cannot prosper in 
competition with two VHF stations. 

20. The business interests and the public interests of a large metro¬ 
politan market, such as Miami, can only be served adequately by four, five 
or possibly six TV stations. At the moment, the Miami area would not 
support profitably five to six TV stations. However, the sharply rising 
trend of TV advertising indicates a doubling of total TV industry revenues 
within the next five years. The capacity of the industry to support a larger 
and larger number of stations will expand with each passing year. 

The statistics of the TV industry offer salient proof of its sharp 
upward trend and of its future growth. In 1950, the total television indus¬ 
try consisted of 107 stations. The aggregate broadcast revenue of the 
combined stations and networks was only $105, 900,000. There were 
approximately 6, 500, 000 receiving sets in the hands of the public. By 
4877 four years later (1954): 

(a) The broadcast revenue had risen approximately 460% to a 
level of $593,000,000 (networks and stations combined). 

(b) The number of stations had tripled. 

(c) Aggregate station revenue (exclusive of networks and net¬ 
work owned and operated stations) had expanded to $286,300,000, 
nearly 470% above the 1950 level. 

(d) Overall industry profits had jumped from a 1950 loss of 
some $10, 000, 000 to a net income (before taxes) of $90, 000, 000. 

(e) Public set ownership had advanced sharply to over 
35,000,000, more than 500% above 1950. 

Television has grown cumulatively stronger as an advertising me¬ 
dia. In 1950, TV obtained only 3. 5% of the nation’s $6,426,000 advertis¬ 
ing dollars. By 1954, all media advertising had expanded to $8,200,000,000 
with approximately 10% going to television. 

Within 5 years (1960) it is my opinion that nearly $2,250,000,000 
will be spent in television advertising; that the broadcast revenue of the TV 
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stations and networks (exclusive of money spent for talent, agency dis¬ 
counts, production charges, etc.) will be in the vicinity of $1, 500,000, 000, 
i. e. some 2-1/2 times the 1954 level. 

21. Rising total industry revenues will support more and more TV 
stations. However, advances in industry revenue will not flow proportion¬ 
ately to all markets and stations of the nation. Top major and important 
markets will experience greater revenue increases than smaller and less 
important markets. Nevertheless, the significant fact is that the future 
expansion of television advertising expenditures will support more and more 

4878 TV stations and, consequently, more local TV service to the Ameri¬ 

can public. It will be a sad commentary on governmental planning if the 
channel allocation system thwarts the establishment of economically sup¬ 
portable stations in markets such as Miami. 

It is my belief that the market, trade and population importance of 
the Miami area will, during the next five years, attract an ever increasing 
TV revenue if the area possesses the available stations to serve the needs 
of the local, regional and national advertiser. 

If Miami is permitted to evolve as a "VHF only” area, there will only be 
three stations. The volume of national, network and regional TV accounts 
will, five years hence, absorb virtually all available time on these three 
stations - and at rates too high for the local business man. 

Only if Miami is permitted to develop as a UHF stronghold can we 
possibly expect that more than three commercial TV stations will exist 
and operate profitably within the future. 

22. The TV industry is at an important crossroad. The status of 
UHF has reached the point where it will either fade from the television 
scene or gradually restore itself to a condition of progressive expansion. 
Selective deintermixture in markets where it will permit healthy UHF 
operation and will result in more competitive television services, if done 
today, can produce salutary results. But if relief is delayed, deinter- 
nixture without substantial dislocation will afford no hope and no relief. 
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Corrective measures which are sound today, if not promptly taken, 
will become unsound or unfeasible tomorrow. Any further loss of 
ground of UHF in the months immediately ahead cannot be recaptured 
except by drastic proposals which can only result in needless and wan¬ 
ton dislocation. The downward spiral of UHF must be checked and checked 
immediately. 

(CERTIFICATE OF SERVICE) 


MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioner Hyde dissenting and issuing a state¬ 
ment; Commissioner Lee not participating. 

1. The Commission has before it for consideration (1) a pleading 
captioned " Petition for Deintermixture, Order to Show Cause, and Stay” 
filed by Storer Broadcasting Company and Gerico Investment Company, 
on April 14, 1955 and amended May 4, 1955, requesting, inter alia, a 
stay of the adjudicatory proceedings entitled above, pending disposition 
of the above-entitled request for de-intermixture of the Miami and Fort 
Lauderdale, Florida, television allocations - and the issuance of appro¬ 
priate orders staying said adjudicatory proceedings, and (2) the matters 
of record in said proceedings. 

2. Petitioner Storer Broadcasting Company has owned and opera¬ 
ted television station WGBS-TV, Miami, since December 17, 1954. Pe¬ 
titioner Gerico Investment Company has owned and operated television 
station WITV, Fort Lauderdale, since November 30, 1953. 

1/ The subject petition was amended in a manner not pertinent here by 
amendment duly filed on May 4, 1955, and by a supplementary pleading 
filed on October 14, 1955. This Opinion and Order merely concerns our 
disposition of the subject pleading insofar as it "petitions” for stay of 
the adjudicatory proceedings. 



120-a 


4883 


3. The applications in the above-entitled Channel 7 proceeding were 
designated for hearing on January 20, 1954; hearing therein was held and 
the record closed on July 17, 1954. The Examiner’s Initial Decision in 
said proceeding was issued on January 18, 1955 and oral argument upon 
the exceptions to said decision was held before the Commission on May 2, 
1955. The applications in the above-entitled Channel 10 proceeding were 
designated for hearing on December 30, 1953; hearing in said proceeding 
was held and the record closed on December 17, 1954; the Initial Decision 
therein was issued on March 30, 1955; and oral argument upon the excep¬ 
tions to said decision was held before the Commission on July 18, 1955. 

4. Petitioners’ request for a stay of the subject Channel 7 and Chan¬ 
nel 10 proceedings invokes the quasi-judicial, rather than the quasi-legis¬ 
lative or administrative jurisdiction of the Commission. To entitle them 
to be heard petitioners must establish themselves as parties in interest 

in the above-entitled adjudicatory proceedings. Our rules, issued pur¬ 
suant to governing statutes, set forth under what conditions parties in 
interest qualify by timely intervention. As the records in the above- 
entitled proceedings reflect, petitioners have not submitted timely re¬ 
quests for interventions. 

5. If the relief requested—orders staying further proceedings in 
the Channel 7 and Channel 10 proceedings—were otherwise appropriate, 
petitioners lack standing to demand such relief. As stated in the fore¬ 
going paragraph, they have filed no petitions for leave to intervene. More¬ 
over, the subject petition in no manner alleges good cause for per¬ 
mitting these adjudicatory proceedings to run their hearing course before 
petitioners announced their interest as reflected in the subject petition. 

6. For all practical purposes petitioners’ request seeks an Order 
of the Commission restraining itself from deciding the above-entitled pro¬ 
ceedings. Such an Order would not run against the parties to said proceed¬ 
ings but against the Commission itself because it would deny the Commis¬ 
sion the right to perform its adjudicatory function in these proceedings 
during the period of time required to dispose of the de-intermixture re¬ 
quest. Whether the Commission might delay such action is beside the 
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point; the petitioners as strangers to the above-entitled proceedings call 
upon us to order ourselves to do so. Such action would partake of an ab¬ 
dication of our agency discretion and our responsibilities as a Commission 
in the ordering of our business. What the petitioners request is in effect 
that the Commission call a halt to the above entitled adjudicatory proceed¬ 
ings on the sole ground of the pendency of a petition, the substance of which 
is addressed to the rule-making functions of the Commission. The power 
and authority to stay an adjudicatory proceeding in such circumstances is 
vested in the Commission. For us to recognize private interests in this 
regard would be in derogation of the Commission’s regulatory authority, 
and can only impede or destroy administrative processes. Petitioners 
have cited no authority whatsoever which confers upon them any standing 
or right to seek, as relief envisaged under administrative due process, 
such an extraordinary result in the above-entitled proceedings in which 
they have no legally cognizable interest. We conceive of none. In their 
own rights petitioners are therefore not entitled to the relief claimed. 

7. Our disposition herein in accordance with the position stated in 
the foregoing paragraphs in no way infers that the Commission will or 
will not decide the above-entitled adjudicatory proceedings at an early or 
later date. Such decision, being a matter of administrative judgment, is 
reserved to the Commission and cannot be controlled by strangers to the 
above-entitled Channel 7 and Channel 10 proceedings. 

8. In view of the foregoing, IT IS ORDERED, This 19th day of 
October, 1955 that the subject petition of Storer Broadcasting Company 
and Gerico Investment Company filed April 14, 1955, as amended, insofar 
as it requests Orders staying the above-entitled Channel 7 and Channel 10 
proceedings IS DISMISSED without prejudice to consideration of other 
relief requested in the petition. 

FEDERAL COMMUNICATIONS COMMISSION* 

Mary Jane Morris, Secretary 

Released: October 20, 1955 [Mailed by Oct. 20, 1955] 

* See attached Dissenting Opinion of Commissioner Hyde 
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4884 DISSENTING OPINION OF COMMISSIONER ROSEL H. HYDE 

I dissent. The Memorandum Opinion and Order entered by the ma¬ 
jority brushes aside the fundamental right of petition and the corollary 
rjght to consideration and a statement of the reasons for any action taken 
with legalistic technicality and non sequitur. 

The majority opinion asserts that petitioner has no interest because 
it is not a party to the adjudicatory proceeding which it seeks to stay. 

This ignores the fact that the petitioner is properly before the Commis¬ 
sion with a petition to amend its rules in such manner as would preclude 
a grant of the applications under consideration in the adjudicatory proceed¬ 
ing. 

The majority opinion would seem to say that petitioner has no right 
to stay an adjudicatory proceeding because that is a right of the Commis¬ 
sion, and, therefore, the petition must be denied. 

The petitioner recognizes the right and responsibility of the Com¬ 
mission to control its procedures and requests it to consider the merits 
of a petition for rule making before taking an action which may render 
the petition moot. I think the petitioner is entitled to this consideration. 
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FURTHER SUPPLEMENT TO PETITION FOR DEINTERMIXTURE 

AND STAY 

On April 14, 1955 Storer Broadcasting Company (Storer) and 
Gerico Investment Company (Gerico) filed a petition which requested the 
Commission to initiate proceedings looking toward deintermixture of the 
Miami-Fort Lauderdale area. On October 14, 1955, this petition was 
supplemented to include specific proposals for the utilization of Channels 
7 and 10, if removed from Miami, and certain other proposals for changes 
in VHF and UHF allocations related to the Miami deintermixture proposal. 

Attached to the supplement to the petition was a copy of an affidavit 
of Richard P. Doherty, television economist and consultant. In his affi¬ 
davit Mr. Doherty discussed the expected future growth of television, 
both nationally and with respect to the Miami area. Concerning the 
Miami area, Mr. Doherty stated: 

The business interests and the public interests of a large 
metropolitan market, such as Miami, can only be served adequately 
by four, five or possibly six TV stations. At the moment, the 
Miami area would not support profitably five to six TV stations. 
However, the sharply rising trend of TV advertising indicates a 
doubling of total TV industry revenues within the next five years. 

The capacity of the industry to support a larger and larger number 
of stations will expand with each passing year. 

Following the filing of the supplement to the Storer-Gerico petition 
it was reported in the trade press that Columbia Broadcasting System 
had submitted to the Commission an economic analysis of the capacity of 
the United States economy to support television stations prepared by 
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Sidney S. Alexander, economic advisor to CBS. Mr. Alexander's study 
was printed in full in the October 17, 1955 issue of Broadcasting- 
Telecasting , Vol. 49, No. 16, p. 27. Mr. Alexander concludes that the 
United States can support only about 600 program-originating television 
stations and that few, if any, markets can be expected to support more 


than four stations. 
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The capacity of a market to support program-originating stations 
is a factor which should be considered in determining the optimum tele¬ 
vision allocation for that market. It is apparent that there is a substan¬ 
tial divergence of opinion between recognized authorities as to the number 
of stations which can operate economically in the Miami-Fort Lauderdale 
area. Both Mr. Doherty and Mr. Alexander are of the opinion that the 
market can now support four television stations.^ 


However, under Mr. Alexander's estimates, four stations is the 
maximum which could be economically operated in Miami for the fore¬ 
seeable future, whereas Mr. Doherty anticipates that Miami could soon 
support five and possibly as many as six stations. 

In the light of the foregoing, Storer and Gerico are of the opinion 
that in the rule making proceeding to modify the television allocations in 
Miami-Fort Lauderdale and related cities the Commission should give 
consideration to the economic capacity of the several cities to support 
television stations, and that the final allocations made should be governed 
at least in part by the determinations reached under this issue. Accord¬ 
ingly, Storer-Gerico modify their proposal to include the following pro¬ 
posals for the reallocation of VHF and UHF channels in lieu of the pro¬ 


posals submitted with the above-mentioned ''Supplement to Petition for 


Deintermixture and Stay" filed October 14, 1955: 


4892 City 


Present 


Channel Number 


2 / 

Proposed- 


Miami, Florida 
Tampa-St. Petersburg, Fla. 
Orlando, Florida 
Jacksonville, Florida 
Savannah, Georgia 
Brunswick, Georgia 


2*, 4, 7, 10, 23, 33 
3*, 8, 13, 38 
6, 9, 18, 24*, 47 
4, 7*, 12, 30, 36 
3, 9*, 11 
28, 34 


2*, 4, 23, 33 
3*, 8, 10, 13 
6, 7, 9, 24 
4, 12*, 30, 36 
3, 7, 9*, 11 
8 


Mr. Alexander estimates that the first 78 markets could support four television stations. Miami is 
listed as the 38th market in the supporting material attached to the letter dated October 5. 1955 from 
CBS President Frank Stanton to the Chairman of the Commission concerning CBS proposals for revised 
television aUocations. 


o 

Plus such additional UHF channels available under current allocations standards as it appears are 
warranted by the economic potentials of the several markets concerned. 
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The other prayers for relief made in the said petition for deinter¬ 
mixture and stay, as amended May 4, 1955, are not affected by this 
supplement. 

Respectfully submitted, 

STOKER BROADCASTING COMPANY 
GERICO INVESTMENT COMPANY 

By /s/ James A. McKenna, Jr. 

/s/ David S. Stevens * * * 

* * * * 

[ Certificate of Service] 
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PETITION FOR STAYS OR FOR ALTERNATIVE RELIEF 

Comes now Gerico Investment Company (Gerico), permittee of 
WITV, Fort Lauderdale, Florida, by its attorneys, and requests that, 
with respect to each of the above-entitled comparative television proceed¬ 
ings, the Commission, in the alternative (a) stay all further action pend¬ 
ing a final decision in the above-entitled proceedings in Docket No. 11532, 
(b) remand said cases to the Examiner for further hearings upon enlarged 
issues as set forth below, or (c) make any grants on Channels 7 and 10 

4896 subject to an appropriate condition as set forth below. In support 

i\ 

whereof the following is shown: 

Preliminary Statement 

1. Gerico has this day filed in each of the above-entitled compara¬ 
tive television hearings a Petition for Leave to Intervene. Said petition, 
which is incorporated by reference as if fully set forth herein, states 
Gerico's interest in these proceedings and describes the sequence of 
events which has prompted the filing of the instant petition. 

The Requests for Stays 

2. A grant of a construction permit on either Channel 7 or 10 in 
Miami during the pendency of the proceedings in Docket No. 11532 would 
not serve the public interest. The merits of Gerico 1 s deintermixture 
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proposal, which the Commission has never considered, are set forth at 
length and supported by detailed allegations in its Petition for Deintermix¬ 
ture and Stay filed April 14, 1955, as amended and supplemented on May 
4, October 14, and November 4, 1955. Accordingly, those merits will 
be discussed herein only in summary and conclusory form. Lest the 
Commission deem this treatment insufficient, however, it is respectfully 
referred to the foregoing documents, which for this purpose are incorp¬ 
orated herein by reference. 

3. Experience has demonstrated that UHF stations cannot survive 
the competition of two or more VHF stations. Accordingly, if deinter¬ 
mixture is not effected, Miami-Fort Lauderdale which are now allocated 
three VHF channels will for the foreseeable future be limited to three 
television services. If the area is deintermixed, however, Miami-Fort 
Lauderdale will be guaranteed a minimum of four television services and 
will retain the possibility of expansion to five or six television services. 
Moreover, if Miami-Fort Lauderdale are deintermixed, Channels 7 and 
10 will be released for use in Tampa-St. Petersburg and Orlando, Flor¬ 
ida, cities which under current allocations are limited to two VHF stations 
only. As set forth in the supplement to the Gerico petition, dated October 

4897 14, 1955, a grant of its proposal for deintermixture in combination 

with certain other proposals then pending before the Commission, would 
result in a substantial improvement in television service to six cities in 
Florida and Georgia. 

4. By numerous public statements of its members, and by its 
formal Notice of Proposed Rule Making in Docket No. 11532, the Com¬ 
mission has recognized the present need for television reallocations. 

Deintermixture is one of the techniques suggested for alleviating the 
difficulty now facing the television industry and the Commission has so 
recognized. Its denial of the Gerico and other petitions for de intermixture 
was specifically stated to be without prejudice to any action which might be 
taken in Docket No. 11532. Moreover, in the notice in Docket No. 11532 
the Commission stated: ”... the Commission wishes to insure that 

to the extent that any of the present difficulties may be alleviated by pos- 
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sible revision of the present allocation system, such possibilities will 
be fully explored”. (Emphasis supplied). It is impossible that such 
possibilities be fully explored, if during the course of the exploration 
action is taken which precludes or renders substantially moot one of the 
possibilities under consideration. As shown in the Petition for Leave to 
Intervene, the grant of a construction permit on either Channel 7 or 10 
in Miami will render deintermixture moot in the Miami-Fort Lauderdale 
area. Thus, such a grant will render nugatory a portion of the Commis¬ 
sions consideration of the possibilities for television allocations in 
Docket No. 11532, and preclude the Commission from fully obtaining its 
stated purpose in that Docket. —^ 

4898 5. Moreover, a grant on either Channel 7 or 10 will deprive Gerico 

of a legal right guaranteed it by Section 4(d) of the Administrative Pro¬ 
cedure Act to have its petition for de intermixture considered on the 
merits. Although that petition has been "denied”, it has not been con¬ 
sidered on its merits. The denial was stated to be without prejudice and 
Gerico was offered the opportunity to present its views in Docket No. 
11532. However, if in the meantime the Commission takes action in the 
above-entitled proceeding which renders Gerico's deintermixture proposal 
moot, that proposal will effectively have been denied without consideration 
and without a statement of reasons therefor, contrary to the provisions 
of the Administrative Procedure Act. 

6. There are no public interest considerations which require the 
Commission to take final action in the above-entitled proceedings at the 

1/ The Commission has in the past been zealous to protect the validity 
of its rule making proceedings. For example, in its Notice of Proposed 
Rule Making adopted May 8, 1947, initiating a proceeding (Docket No. 

8333) looking toward the promulgation of rules and regulations and stand¬ 
ards of good engineering practice concerning daytime skywave transmis¬ 
sions of standard broadcast stations it imposed a "freeze” upon all 
applications seeking daytime or limited time operation on United States 
I-A or I-B frequencies. In an order adopted December 4, 1950 (15 FR 
9056) the Commission explained the purpose of this "freeze” as follows: 

"It further appearing, that the purpose of said policy 
is to avoid the making of new daytime or limited time assign¬ 
ments on the clear channels which may not conform to the 

(continued next page) 
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present time. As shown in the Petition for Leave to Intervene, the grant 
of either Channel 7 or 10 will result in the deletion of two UHF stations 
now operating in the Miami-Fort Lauderdale area. The result of such a 
grant will thus be not an increase, but a diminution in the number of 
television services in the area. Even if both VHF channels are granted, 
the area will only receive the same number of services which it now re¬ 
ceives from existing stations. 

7. The Commission has indicated that it expects an early resolu¬ 
tion of the problems under consideration in Docket No. 11532. Comments 
in that Docket are required to be filed no later than December 15, 1955, 

4899 and reply comments no later than January 6, 1956. Accordingly, 
the Commission will be in a position to reach a decision in the relatively 
near future. A stay of further proceedings in the above-entitled cases 
until a determination is reached in Docket No. 11532 would result in only 
a minor delay in the institution of service on Channels 7 and 10, if the 
Commission finally determines to maintain existing allocations in Miami- 
Fort Lauderdale. 

8. In its Report and Order denying the five deintermixture cases 

1 / ° 

which have been the subject of formal rule making proceedings- the 
Commission stated: "In our opinion, if de intermixture, even on a partial 
basis, should finally be determined to be a useful method of resolving 
the overall problems, the particular communities for its application 

should not be selected merely because of the fortuitous circumstances of 

% 

whether a VHF station has commenced operation in any particular com¬ 
munity". Whatever the merits of this statement as an abstract proposition 

(footnote continued from preceding page) 

Rules and Regulations and Standards of Good Engineering 
Practice which may be adopted as a result of the proceed¬ 
ings in Docket No. 8333 and thus render the Commission's 
decision in Docket No. 8333 nugatory or make necessary 
extensive reassignments and deletions of stations in order 
to effectuate said decision; and ..." 

As of this date, the proceeding in Docket No. 8333 is not concluded and 
the "freeze" is still in effect. 

1 / Report & Order, In the Matter of Amendment of Section 3.606, Table 
of Assignments, Rules Governing Television Broadcast Stations, Dockets 
Nos. 11238, 11333, 11334, 11335, 11336, FCC 55-1125, Mimeo 24918, 
adopted November 10, 1955. 
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may be, it provides no justification for actions which would aggravate 
existing intermixture problems pending further consideration of the 
merits of deintermixture. The record of the Commission over many 
years demonstrates a considerable solicitude for the rights and equities 
of existing stations^ There can be no doubt that the existence of an 
operating VHF station represents a substantial practical obstacle to the 
institution of de intermixture in any area. The act of authorizing new 
VHF stations in Miami would create equities in the permittees which 
4900 could not help but affect the Commission's judgment in passing 
upon the merits of de intermixture in that area. Ashbacker Radio Corpor 
ation v. FCC, 326 U.S. 327; Northwest Airlines v. CBA , 90 U.S. App. 
D.C. 158, 194 F. 2d 339; Zenith Radio Corporation v. FCC, 93 U.S. 
App. D.C. 284, 211 F. 2d 269; Delta Airlines, Inc, v. CAB, (CADC 
Case No. 12964, decided October 24, 1955). 

9. Moreover, as shown in the Petition for Leave to Intervene, 
deintermixture would be extremely difficult, if not impossible, to justify 
in an area where there was no existing UHF service and no substantial 
number of UHF receivers. Miami will become such an area if Channels 

c 

7 or 10 are authorized, pending the rule making in Docket No. 11532. 
Thus, when the Commission comes to consider deintermixture in the 
Miami-Fort Lauderdale area, even assuming that its judgment will not 
be affected by the equities of the Channels 7 or 10 permittees, it is 
certain that its judgment will be affected by the previous failure of UHF 
in the area, the decline of UHF conversions, and the establishment of 
Miami-Fort Lauderdale as a VHF-only area in the public's mind. In its 
Preliminary Report to the Senate Interstate and Foreign Commerce 
Committee, i. e., VHF-UHF and Television Network Problems, March 
18, 1955, the Commission stated that "... the movement of all tele¬ 
vision stations to the UHF would involve such tremendous dislocation of 

* In the rule making proceedings which culminated in the Sixth Report 
no existing VHF station was required to shift to the UHF (and very few 
were moved from low to high band VHF or vice versa) even though it was 
necessary to condone some assignments which did not conform with the 
new minimum separations. 
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existing operations and have such a severe impact on the millions of 
viewers that such action should be considered as a possible alternative 
only if Congress itself were to determine that the long-run benefits to 
the public required adoption of such drastic remedies’ 1 . Once Miami- 
Fort Lauderdale becomes a VHF-only area, a shift to all-UHF operation 
in that area would involve a dislocation of existing operations and an 
impact upon viewers of precisely the same magnitude for the public in 
that area as would a national shift to the UHF for the national public. 

Deintermixture in Miami-Fort Lauderdale would become equally as 
difficult as the Commission has thus far viewed the transference of all 
television to the UHF. Not only would the Commission take the changed 
4901 circumstances in the Miami-Fort Lauderdale area into considera¬ 
tion in determining the question of de intermixture, but in fact, it would, 
as a matter of law, be required to do so. A grant of either Channel 7 or 
10 during the pendency of the proceedings in Docket No. 11532 will pre¬ 
judice those proceedings contrary to the public interest and in derogation 
of the legal rights of Gerico. 

10. Although the Commission has dismissed an earlier request by 
Gerico for a stay, it is submitted that the instant request is not merely 
repetitious. First, because the Commission’s denial of the stay on 
October 19, 1955, was based upon technical procedural grounds only and 
gave no consideration to the merits of Gerico’s position. Second, be¬ 
cause the adoption on November 10, 1955 of the Notice of Proposed Rule 
Making in Docket No. 11532 is an altered circumstance justifying the 
revival of Gerico’s request for a stay. 

11. For the foregoing reasons no further action should be taken 
in the above-entitled comparative television hearings pending a decision 
in Docket No. 11532.^ 

— In the alternative, it is suggested that the Commission consolidate 
the Channels 7 and 10 proceedings with Docket No. 11532. Under this 
procedure the Commission would be able to cnsider all the factors which 
bear upon the question of the public interest in having a second or third 
VHF station in Miami-Fort Lauderdale before deciding whether to make 
such grants or not. This procedure, moreover, would be the most 

(Continued on following page) 
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The Alternative Requests for Remands 

12. If the Commission does not grant the stays requested above, 
it should remand the above-entitled cases to the Examiner for further 
hearing upon enlarged issues specified below. Tt The duty of the Commis¬ 
sion to grant licenses only if the public interest, convenience or necessity 
will be served thereby (Sections 307(a) and 309 of the Communications 
4902 Act) requires a finding based upon the record in light of the public 
interest at the time of issuance of the license. If after a hearing on an 
application and prior to final decision, the public interest requires a change 
in the rules which would preclude a grant of the application, obviously, 
such application cannot be granted. " ( Paramount Television Productions, 
Inc. , 8 HR 459, 462). 

14. As has been shown above and in the Petition for Leave to Inter¬ 
vene, there exists a substantial question whether a grant of a construction 
permit on either Channel 7 or Channel 10 in Miami, Florida, would serve 
the public interest. Either or both such grants would result in the demise 
of existing UHF stations in the Miami-Fort Lauderdale area and doom that 
area to be limited to not more than three local television services. With¬ 
holding of these grants wo old permit the continued expansion of UHF in 
the Miami-Fort Lauderdale area and the operation of four and perhaps 
eventually five or six television stations. It is especially questionable 
whether the public interest would be served by grants on Channels 7 or 
10 while the Commission is engaged in an overall rule making proceeding 
which in the relatively near future may radically affect the channel 

(Footnote 1, continued from preceding page) 

realistic in recognizing that the proposals for deintermixture of Miami- 
Fort Lauderdale are in fact mutually exclusive with the grant of Channels 
7 or 10 at Miami. The concurrent consideration of what are, in effect, 
mutually exclusive proposals is required for their fair disposition. See 
Ashbacker Radio Corporation v. Federal Communications Commission , 

326 U.S. 327; Northwest Airlines v. Civil Aeronautics Board, 90 U."sT 
App. D.C. 158, 194 F. 2d 339; Zenith Radio Corporation v. Federal 
Communications Commission , 93 U.S. App. D.C. 284, 211 F. 2d 629, 

Delta Airlines, Inc. v. CAB (CADC Case No. 12964, decided October 24, 
I955J: 
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assignments in the Miami-Fort Lauderdale area. The present records 
in the above-entitled cases do not provide a basis for the resolution of 
the foregoing questions. Accordingly, if further action is not stayed 
pending the proceedings in Docket No. 11532, the initial decisions in the 
above-entitled cases should be set aside and the cases should be remand¬ 
ed to the Examiner for further hearing on the following additional issues: 

(a) To determine whether the grant of any application in this pro¬ 
ceeding would, from an economic standpoint, so affect the operation of 
WITV and WGBS-TV as to cause either the deterioration of those sta¬ 
tions' programming or to deprive the public of those stations 1 program 
services totally; and if either of the above results be shown, whether the 
public interest would be better served by the retention of the program ser- 

4903 vices now provided by WTVI and WGBS-TV or by the authorization 
of the service proposed by the applicant. 

(b) To determine the effect that a grant of any of the applications in 
this proceeding would have upon the economic stability, growth, and 
development of UHF television service and stations in the Miami-Fort 
Lauderdale area and whether, in the light of the facts adduced under this 
issue, a grant of the application would serve the public interest, conven¬ 
ience, or necessity. 

15. Issue (a) above is substantially identical to an issue adopted by 
the Commission in another proceeding presenting a similar problem. 

See Memorandum Opinion and Order in Deep South Broadcasting Company, 
12 RR 677. 

The Alternative Requests for Conditional Grants 

16. If the Commission refuses both to stay the above-entitled 
cases and to remand them for further hearing, as requested above, it is 
submitted that, at the least, the Commission should impose an appropri¬ 
ate condition on any grants made on Channel 7 or 10 in Miami which 
would preserve the validity of the Commission's rule making proceeding 
in Docket No. 11532. That condition should read substantially as follows: 
That no construction pursuant to this permit be commenced pending 
decision by the Commission in the rule making proceedings in Docket No. 
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11532 (Notice of Proposed Rule Making released November 10, 1955, 

FCC 55-1124, Mimeo No. 24919); and that this permit be subject to ter¬ 
mination by the Commission without hearing in the event final decision in 
the above-entitled proceeding shall delete the assignment of Channel 7 
(10) to Miami or, subject to such modification of the channel assignment 
without hearing as may be deemed appropriate by the Commission in the 
event a different channel is substituted for Channel 7 (10) in Miami." 

17. The foregoing condition is identical in significant detail with 
conditions imposed on VHF grants in other cases where the channel 
applied for was the subject of rule making proceedings. See construction 
permit of North Star Televising Company , Hibbing, Minnesota, File No. 

4904 BPCT-1774, announced in Report No. 2409 dated January 13, 1954, 

and the construction permit of Nathan Frank , New Bern, North Carolina, 
File No. BPCT-1908, announced in Report No. 2630, dated February 9, 
1955. So far as is known, the Commission has not heretofore granted a 
construction permit for a television station on a channel subject to rule 
making without imposing a condition similar to that set forth above. 

18. Gerico believes that the issuance of any construction permit 
on Channel 7 or 10, even subject to the above condition, would tend to 
prejudice the proceedings in Docket No. 11532 and accordingly does not 
urge this course of action. However, in the event the Commission deter¬ 
mines that such grant should be made prior to a final decision in Docket 
No. 11532, the imposition of a condition similar to the foregoing is the 
absolute minimum requirement to preserve the integrity of the Commis¬ 
sion's proceedings in Docket No. 11532, safeguard the public interest in 
Miami-Fort Lauderdale and preserve Gerico’s legal rights in the prem¬ 
ises. 

Relief Requested 

19. For the foregoing reasons, it is respectfully requested that 
the Commission with respect to the above-entitled Channels 7 and 10 
proceedings, in the alternative: 

(1) Stay all further action pending a final decision in Docket 
No. 11532, or 
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(2) Remand said cases to the Examiners for further hearings 
under enlarged issues as set forth above, or 

(3) Make any grant on Channel 7 or 10 subject to an appropriate 
condition, as set forth above. 

4905 Respectfully submitted, 

GERICO INVESTMENT COMPANY 

By /s/ James A. McKenna, Jr. 

/s/DavidS. Stevens 
* * * 

Its attorneys 

November 29, 1955 
[ Certificate of Service] 
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4907 [Received Nov. 29, 1955, FCCJ 

PETITION FOR LEAVE TO INTERVENE 

Comes now Gerico Investment Company (Gerico), by its at¬ 
torneys, and requests leave to intervene in each of the above-entitled pro¬ 
ceedings and in support thereof shows as follows: 

1. Under Section 309(b) of the Communications Act of 1934, as 
amended, and pertinent Court and Commission precedents, any person who 
would be aggrieved or adversely affected by the grant of a construction permit 
for a new radio or television station and who shows that there is a sub¬ 
stantial question whether the public interest would be served by said grant 

is entitled to a hearing on the application or, if a hearing has already been 
ordered on the Commission's own or another's motion, is entitled to 

4908 intervene in said proceeding. FCC v. Sanders Brothers Radio Station , 
309 U. S. 470, The Voice of Cullman , 6 RR 164, Allegheny Broadcasting 
Corp ., 10 RR 1181. 

2. The above-entitled proceedings involve applications for con¬ 
struction permits for new television stations to operate on Channels 7 
and 10 in Miami, Florida. The applications in the Channel 7 case were 
designated for hearing on January 20, 1954. Hearing therein was held and 
the record closed on July 17, 1954. The Initial Decision was issued on 
January 18, 1955 and oral argument upon the exceptions to said decision 
was held before the Commission on May 2, 1955. The applications in the 
Channel 10 case were designated for hearing on December 30, 1953; 
hearing therein was held and the record closed on December 17, 1954; the 
Initial Decision was issued on March 30, 1955; and oral argument upon the 
exceptions to said decision was held before the Commission on July 18, 

1955. 

3. Gerico is permittee of UHF television station WITV, which 
operates on Channel 17. The station location of WITV is Fort Lauderdale, 
Florida. However, all the Miami and Fort Lauderdale television stations 
existing or proposed, including WITV, have transmitter sites so located 
that they serve substantially the same area and are thus in direct com¬ 
petition each with the others. WITV would therefore also be in direct com¬ 
petition with any stations authorized to operate on Channel 7 or 10 at Miami. 
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4. The Miami-Fort Lauderdale area is a single television market 
which includes Dade County (Miami) having a population of 713,757, and 
Broward County (Fort Lauderdale), 159,052, based on revised popu¬ 
lation estimates as of July 1, 1955, as reported by the Florida State Board 
of Health ( The Miami Herald , August 21, 1955, p. 2A). At the present 
time the only commercial television service received by all of this area is 
furnished by two UHF stations (WITV, Channel 17; WGBS-TV, Channel 23) 
and one VHF station (WTVJ, Channel 4). Dade County, the most heavily 
populated county in the area, receives no satisfactory television service 
from commercial stations, other than the two UHF and one VHF station 

4909 listed above. These three stations, however, provide network ser¬ 
vice from the three national television networks, supplemented by 
schedules of local and film programs. WITV is affiliated with the ABC 
television network, WGBS-TV with the NBC television network, and 
WTVJ with the CBS television network. Thus, the population served 
receives a program service from all three networks. 

5. Station WITV commenced operation on November 25, 1953, pro¬ 
viding the third television service to the Miami-Fort Lauderdale area. 

The capital investment in the station totalled an aggregate of $788,150.00; 
and the operating losses incurred by the station through July 31, 1955 
total an aggregate of $240,839.40. During recent months the station has 
been able to operate at about the ,T break-even" point, but in the event 

of the loss of network programs, substantially all revenues of the station 
will cease. 

6. As noted above, the Miami-Fort Lauderdale area is served by 
one VHF station and two UHF stations. According to best available 
sources, in excess of 60% of television homes in the area are equipped 
to receive UHF signals. Data published by the Florida Power and Light 
Company show that the sale of UHF-VHF receivers and UHF converters is 
continuing at a high rate. It is apparent that the public in the area is 
accepting the present UHF service. Experience throughout the United 
States, however, demonstrates conclusively that UHF conversions will 
virtually cease as soon as a second VHF station commences operations. 
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The mere announcement that a second VHF station will go on the air in 
Miami is definitely expected and believed to have the same fatal result to 
UHF conversions. In addition, the network affiliation agreement between 
the ABC television network and Gerico provides a rightof termination by 
the network on 90 days* notice and Gerico is informed and believes that the 
grant of the second or third VHF station and the construction of that station 
will result in the termination of the ABC network agreement with WITV 
and the loss of all network program material to the station. The station 
will be unable to continue to operate without a regular schedule of net- 
4910 work programs. 

7. On April 14, 1955, Gerico filed a petition, amended and sup¬ 
plemented on May 4, October 14, and November 4, 1955, requesting 
(1) rule making looking toward deintermixture of the Miami-Fort Lauder¬ 
dale area by the removal of Channels 7 and 10 from Miami and their assign¬ 
ment to other cities, and (2) a stay of all further action in the Channels 7 
and 10 cases pending consideration of the deintermixture proposals. The 
stay portion of this petition was dismissed by Memorandum Opinion and 
Order adopted October 19, 1955 (Biscayne Television Corp ., 12 HR 1463) 
on the ground that Gerico had no standing to request the relief sought and 
without consideration of the merits of the request for a stay. The de¬ 
intermixture portion of the petition was "denied" by Memorandum Opinion 
and Order adopted November 10, 1955. — Again, no consideration was 
given to the merits of Gerico* s request. In lieu of such consideration, the 
Commission initiated a general rule making proceeding in Docket No. 

11532 looking toward an overall revision of television allocations on a 

2 / 

nationwide basis.— The denial of the Gerico and other proposals was of 


1 / Amendment of Part 3 of the Commission* s Rules and Regulations 
Governing Television Broadcast Stations, FCC 55-1126, Mimeo 
24919, released November 10, 1955. 

2 / See Notice of Proposed Rule Making, In the Matter of Amendment of 
Part 3 of the Commission* s Rules and Regulations Governing Tele¬ 
vision Broadcast Stations, Docket No. 11532, FCC 55-1124, Mimeo 
24917, released November 10, 1955. 
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necessity without prejudice to their being revived at some stage of the 
rule making proceeding in Docket No. 11532. In this connection the 
Commission stated: 

The Petitioners will, of course, have full opportunity to 
submit their views with respect to the overall, nationwide problem 
in the general rule making proceedings we are instituting today. 

When the Commission may have determined the broad basis of any 
desirable revisions to its present allocation scheme and related rules, 
it will be in a position to consider questions, such as those raised by 
the subject petitions, concerning specific channel assignments in 
individual communities or limited areas. 

Accordingly, the question of whether the public interest would be served 
4911 by deintermixture of the Miami-Fort Lauderdale area^has not 
been decided, but merely postponed. Gerico's proposal for such de¬ 
intermixture, notwithstanding its technical denial, still awaits a final 
determination. However, if in the interim (while the Commission is deter¬ 
mining what its future policy with respect to television allocations will be) 
grants are made on Channels 7 and 10 in Miami, the question of deintermixture 
in the Miami-Fort Lauderdale area will become moot. 

8. Shortly after the grant of either Channel 7 or Channel 10 WITV 
and WGBS-TV, the only operating UHF stations in the area, will lose their 
respective ABC and NBC network affiliations. Continued operation without 
a network affiliation and competition from two or three VHF network stations 
would make it impossible to obtain audience, conversions, or revenues or 
to serve the public interest. The only prospect for a non-network UHF 
station would be large continuous operating deficits with no future hope of 
success. Accordingly, WITV and WGBS-TV would find it necessary to dis¬ 
continue operations immediately upon termination of their network affilia¬ 
tions. With the cessation of all UHF service in the area the sale of VHF- 
UHF receivers and of UHF converters would immediately cease. Much 
of the existing UHF receiving equipment in the area, being no longer 

1 / The proposals put forward by Gerico, if adopted in their entirety, 

would improve television allocations not only in Miami-Fort Lauderdale, 
but in five other cities. 
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useful to its owners, would either be disposed of or permitted to become 
inoperative through lack of maintenance. —^ With Miami-Fort Lauderdale 
a VHF-only area, deintermixture would require the shifting of two or more 
existing stations from VHF to UHF. Aside from the legal, equitable, and 
practical problems and complexities which such shifts would entail, it is 
questionable whether at that stage deintermixture would any longer serve 
the public interest. The problem then would not be that of maintaining and 
strengthening a UHF service which has already achieved substantial 
4912 public acceptance in the area. Rather, it would be necessary to 
attempt to revive a defunct service, discredited in the eyes of the public 
by the cessation of operations of WITV and WGBS-TV. 

9. The foregoing establishes that Ge rico is a party in interest 

* 

with respect to the above-entitled proceedings: (1) as the permittee of 
an existing television station which would be in direct competition with 
any stations authorized to operate on Channel 7 or 10 and which in fact 
would be forced off the air by said competition; and (2) as a proponent of 
a proposal for deintermixture in the Miami-Fort Lauderdale area, which 
proposal has not been finally disposed of by the Commission, but which would 
be rendered moot by a grant on either Channel 7 or 10. It is also apparent 
from the foregoing that Gerico has raised a substantial question whether 

i 

the grant of a construction permit for a new station on either Channel 7 or 

2 / 

Channel 10 would serve the public interest. —' Gerico has thus met 
both tests and has established its right to be permitted to intervene in each 
of the above-entitled proceedings. 

10. There is good cause for granting the instant petition for inter¬ 
vention notwithstanding that it was not filed within the time specified in 

i " & 

Section 1.388(b) of the Commission's Rules. 

. . i 

1/ The public's current investment in UHF receiving equipment which 

would be obsolefed is conservatively estimated at in excess of 
$7,500,000.00. 

I 

. > 

2/ See also Gerico's Petition for Stays or for Alternative Relief filed 

simultaneously in the^above-entitled proceedings. 

i . • - 

*' . . | « •>...• 
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11. In the Sixth Report, adopted April 11, 1952, the Commission 
reiterated its views that the 12 VHF channels were insufficient to provide 
an adequate television structure, that the UHF band should be utilized for 
television broadcasting, and that intermixture of VHF and UHF channels 
would foster the manufacture of all-channel receivers and gradually enable 
UHF to obtain a parity with VHF. The industry generally accepted the 
Commission's decision and at the beginning it appeared that UHF would 
progress rapidly. By the end of June, 1953, one year after the lifting of 

4913 the "freeze", 258 UHF construction permits had been granted (of which 
only four had been surrendered) and 45 stations were on the air. The 
number of UHF stations on the air continued to increase until the 
middle of 1954, when it reached a total of 126. 

12. WITV commenced operation on November 25, 1953. At that 
time, the chances for the success of UHF in the Miami-Fort Lauderdale 
area appeared good. The area was then served by two stations, one VHF 
(WTVJ) and one UHF (WFTL-TV). It appeared, as has proved to be the 
case, that the area was emminently suitable for UHF propagation. It 
also appeared certain that the other two VHF channels, 7 and 10, would be 
the subject of lengthy, comparative hearings, so that the UHF stations 

in the area would have a substantial period of operation during which they 
would be in competition with only one VHF station. Shortly thereafter, on 
December 30, 1953, and January 20, 1954, respectively, the Channels 7 
and 10 cases were designated for hearing. Although Gerico could have shown 
that it was a party in interest with respect to these cases, it had at that time 
no basis for intervention. It had no real interest in the comparative issues 
which were the subject of the proceedings. Intermixture was a principle 
of allocation enunciated by the Commission and accepted by the industry 
and there was then no expectation that deintermixture of Miami-Fort 
Lauderdale could be shown to be in the public interest. 

13. Although the initial progress of UHF was encouraging, it was 
not very long before it became apparent that the Commission's evaluation 
of the competitive obstacles facing UHF stations in intermixed markets 
had been overly optimistic. By the time of the hearings before the 



Subcommittee on Communications of the Committee on Interstate and 
Foreign Commerce of the United States Senate, the so-called f, Potter 
Hearings, ”, held in May and June, 1954, the weight of opinion was that 
intermixture was not working well, that UHF was in a state of crisis and 
that remedial actiai must be taken. There was less agreement, however, 
on what measures should be taken to help UHF. Although some witnesses 
at the Potter Hearings suggested selective deintermixture, there was 
no indication that the Commission was considering such a step or would 
4914 receive deintermixture proposals with favor. 

14. Beginning about September of 1954, a number of petitions 
were filed proposing deintermixture of specific areas. Initially, a 
number of these petitions were rather summarily denied, reaffirming the 
general impression that the Commission was unalterably opposed to 
deintermixture. See for example Monoha Broadcasting Company, 11 HR 
477, West Central Broadcasting Company, 11 RR 482a, and General- 
Times Television Corp. , 11 RR 625. 

15. On February 1, 1955, a memorandum prepared for the Com¬ 
mittee on Interstate and Foreign Commerce by special counsel Harry M. 
Plotkin, was released under the title "Television Network Regulation and 
the UHF Problem”. This memorandum contained a recommendation that 
the possibility of selective deintermixture of UHF-VHF be considered. 

16. Thereafter, on March 18, 1955, the Commission submitted a 
preliminary report to the United States Senate Interstate and Foreign 
Commerce Committee concerning VHF-UHF and television network 
problems. In this report the Commission for the first time indicated 
that it was disposed to consider selective deintermixture on its merits. 

The report stated: 

'Selective deintermixture' has been suggested as another 
possible line of approach. The Commission has been requested to 
reconsider certain actions it has already taken in this area to deter- 

i _ 

mine whether it might not be possible, with a minimum of dislocation 

i 

of existing services, to insure that a number of markets become or 
remain UHF-only communities or are restricted to a single VHF 
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station. The theory of such deintermixture is that it would provide for 
more balanced competition in the various communities, while at 
the same time strengthening UHF generally by increasing the number 
of islands* of permanent UHF stability. The Commission is 
presently studying this problem to determine the feasibility of any 
such limited deintermixture — a study which necessarily involves 
such questions as the other VHF service available to the communities 
from outside and the effect that the elimination of VHF operations in 
some of the areas would have on rural coverage. We are unable 
at this preliminary stage in our consideration to offer any definitive 
answer to these questions. However, we are presently considering 
the circumstances, if any, under which such limited deintermixture 
may be appropriate in the public interest. 

Preliminary Report of FCC to the United States Senate 
Interstate and Foreign Commerce Committee re VHF-UHF 
and Television Network Problems, March 18, 1955, p. 4. 

4915 17. On March 31, 1955, the Commission announced the institution 

of rule making proceedings in four deintermixture cases, Peoria, Evans¬ 
ville, Madison and Hartford. —^ Promptly thereafter, on April 14, 

1955, Gerico filed its petition proposing deintermixture of Miami-Fort 
Lauderdale and at the same time requested a stay of all further pro¬ 
ceedings in the two above-entitled cases. It did not at that time seek to 
intervene in these cases, since it then considered and still considers such 
intervention not to be a prerequisite to the submission of a request for stay. 
However, by Memorandum Opinion and Order of October 19, 1955, the 
Commission dismissed the stay request on the ground, among others, that 
no petition for leave to intervene had been filed. 

i 

18. Until the foregoing action was taken and more particularly until 
the Commission's actions of November 10, 1955, denying all pending 
deintermixture petitions, including many like Gerico 1 s which were fully 


1 / Docket Nos. 11333, 11334, 11335, 11336. 


141 


in accord with the Commission's allocation rules and standards, —^ and 
launching a general rule making proceeding looking toward an overall re¬ 
vision of television allocations, there was never any suggestion in the 
Communications Act or the Commissions Rules or in decisions of the 
Courts or the Commission that Gerico must seek to intervene in the above- 
entitled cases in order to safeguard its rights to have its deintermixture 
petition considered on the merits and to avoid having that petition rendered 
moot by action in an adjudicatory proceeding involving the channels which 
were the subject of the rule making proposal. On the contrary, the practice 
of the Commission and the decision of the Court of Appeals in Zenith Radio 
Corp . v. FCC, 211 F 2d 629, indicated just the opposite. 

4916 19. Following the one-year "freeze" on changes in the Table of 

Assignments which the Commission considered was necessary because of 
the special situation existing at the end of the general "freeze'* on all new 
television authorizations, the Commission commenced receiving and 
processing petitions to make changes in the Table of Assignments. From 
then until the present a laige number of such petitions have been received 
and acted upon. Many of them were granted following the necessary rule 
making proceedings. Many others were denied. But until its actions of 
November 10, 1955, referred to above, the Commission never refused to 
consider such a petition on the merits, at least in those instances where 
the proposed change in the Table of Assignments complied with Section 

•t 

3.610 of the Commission's Rules. The petitions considered included re¬ 
quests to make additional VHF assignments ("drop-ins"), requests to move 
VHF or UHF channels from one city to another, and requests for ex¬ 
tensive shuffles of channels in order to provide either a channel for a com- 

1 / The Commission notes that Gerico's and other petitions denied 

November 10, 1955, requested "departure from the principle of in¬ 
termixture of VHF and UHF channels employed in the present alloca¬ 
tion plan". There is, however, no rule which states that a petition 
to amend the Table of Assignments must conform to the principle 
of intermixture to be acceptable. In fact, several important com¬ 
munities in the original Table were not intermixed, e. g., Youngstown, 
Ohio. In any case, departure from this "principle" would go to the 
merits of a proposal, not to whether it should be considered on the 
merits. 
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munity which did not have one or, in some instances, to provide a lower 
UHF channel for an operating station. In no known instance did the Com¬ 
mission permit any proposal for a change in the Table of Assignments which 
complied with minimum separations and other requirements of the Rules to 
be mooted by grants of construction permits on the channels involved in the 
rule making proposals. In two instances, North Star Televising Company, 
Hibbing, Minnesota, BPCT-1774, granted January 13, 1954 and Nathan 
Frank , New Bern, North Carolina, BPCT-1908, granted February 9, 

1955, the Commission made grants on channels which were involved in rule 
making proceedings which had been concluded but were subject to petitions 
for reconsideration. Even here the Commission imposed appropriate con¬ 
ditions to avoid prejudicing the petitions for reconsideration. This policy 
was followed without exception so far as is known up until November 10, 

1955. in fact, it was followed up until that date with respect to all 
deintermixture petitions. The Chairman of the Commission in corres¬ 
pondence and in testimony before a Senate Committee indicated that an un¬ 
announced "freeze” had been imposed upon VHF channels which were 
4917 the subject of deintermixture proposals pending resolution of the 
deintermixture question. 

20. Moreover, under Section 4(d) of the Administrative Procedure 
Act, and the Commission's Rules, Gerico had a right to file its petition 
for deintermixture. Unless that right is to be construed merely as an 
empty and meaningless right to file a pleading, it comprehends the 
further right to consideration of its proposal on the merits, to a statement 
of reasons therefor if the proposal were to be denied, and a right that 

the proposal not be mooted by contrary action in another proceeding. 

Under the ruling of the Court in the Zenith case, supra , Gerico was 
not required to intervene in the Channels 7 and 10 cases in order to protect 
its rights under Section 4(d) of the Administrative Procedure Act. 

21. The Commission's decision of November 10, 1955, to deny 
summarily all petitions for deintermixture, including those which, like 
Gerico's, were in compliance with Section 3.610 of the Rules, and to embark 
instead upon a general rule making proceeding, represented an abrupt 




4918 


4919 


change of policy and practice. The implications contained in the several 
documents adopted by the Commission on November 10, 1955, that it 
intends to proceed with the issuance of VHF construction permits which 
will aggravate the existing intermixture problem and prejudice the rule 
making proceedings in Docket No. 11532, represents a further abrupt and 
significant change in policy. 

22. The instant petition has been filed as promptly as possible 
following the reversals of policy announced by the Commission on 
November 10, 1955. 

23. It is submitted that the foregoing demonstrates that Gerico 
has acted with all due diligence and establishes good cause for granting 
it leave to intervene in the above-entitled cases. 

24. The instant petition is filed in aid of a Petition for Stays or 
for Alternative Relief which Gerico is this day filing in the above-entitled 
proceedings. 

Wherefore, Gerico investment Company respectfully requests that it 
be granted leave to intervene in each of the above-entitled proceedings. 

Respectfully submitted, 

GERICO INVESTMENT COMPANY, 

B y /s/ James A. McKenna, Jr. _ 

B y /s/ David S. Stevens _ 

********** 

November 29, 1955 Its Attorneys. 

[ CERTIFICATE OF SERVICE] 


4920 [AFFIDAVIT OF MORTIMER W. LOEWL OF November 28, 1955] 
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4921 OPPOSITION OF BISCAYNE TELEVISION CORPORATION 
TO GERICO PETITIONS TO INTERVENE, FOR STAYS, OR 
_ FOR ALTERNATIVE RELIEF _ 

[Received Dec. 7, 1955 FCC Mail & Files] 

Comes now Biscayne Television Corporation by its attorneys, and 
submits its opposition to the petitions filed by Gerico Investment Company 
on November 29, 1955, encaptioned "Petition For Leave to Intervene" and 
"Petition For Stays or For Alternative Relief." 

1. The aforesaid petitions are addressed to the above-entitled ad¬ 
judicatory proceeding. In addition to requesting intervention, petitioner 
has asked the Commission: (1) To stay all further action; (2) remand the 
proceeding to the Examiner for further hearings on enlarged issues; or 
(3) to attach conditions to any grant made. —^ 

2. The instant adjudicatory proceeding has been identified in plead¬ 
ings previously filed herein. At this point it is sufficient to note that four 
applicants, including Biscayne, have been engaged in a comparative hear¬ 
ing to determine which of the four should be authorized to operate a com¬ 
mercial television broadcast station on Channel 7 in Miami. Biscayne's 
application, which was filed in 1952, was heard along with three others 

in a proceeding which commenced on February 19, 1954. Some seventeen 
months ago, on June 17, 1954, the record was closed. The Examinees 
Initial Decision preferring Biscayne for grant was announced on January 18, 
1955. Oral argument was held May 2, 1955, and a final decision is now 
being awaited. At no time either before or during any of the aforementioned 
steps, had Gerico ever attempted to become a party to this proceeding until 
the recent filing of the pleadings to which this opposition is directed. 

3. In the interest of the proper administration of essential govern¬ 
mental functions, the Commission is and should be concerned with the evil 
of multifarious pleadings. If such practices are permitted to be continued 
without restraint, the Commission can be effectively blocked from carrying 

- It should be noted that Gerico is also seeking identical relief in con¬ 
nection with the adjudicatory proceeding for Channel 10 in Miami. (WKAT, 
Inc. et al., Docket No. 9321, etal.) 




out its statutory duties. Mindful of this, the Commission has said: 
tT The Commission has been concerned with the frequent in¬ 
stances in which multifarious and repetitive pleadings are 
being filed in proceedings before it, increasing substantially 
the delay and complexity in the Commission's consideration 
of such matters. It is believed that in many instances such 
pleadings are totally unnecessary to the disposition of the 


matter. 


♦ * * * 


4923 


"The problem of repetitive pleadings also arises in rule- 
making proceedings before the Commission. In general, 
the Commission in its notices instituting rule-making pro¬ 
ceedings specifies the dates by which comments and replies to 
such comments may be filed. It has been the Commission's 
experience that numerous additional pleadings, in many cases 
totally unnecessary to the disposition of the matter, are sub¬ 
mitted, merely adding to the complexity and delay in the con¬ 
sideration of the problems presented. ***" (FCC Report, 19 
Fed. Reg. 8998). 

23 4. The Commission's attention is invited to certain pertinent facts 

concerning multifarious pleadings in connection with this proceeding. On 

April 14, 1955, Gerico filed its initial pleading in this matter, in which it 

erroneously attempted to combine the rule making proceedings involving 

Section 3. 606 of the Commission's Rules with the adjudicatory proceeding 

here involved. At that time, in addition to requesting rule changes which 

would effect "deintermixture" in the Miami area, a request was made for 

2 / 

a stay of further proceedings in this case. — 

Stripped to its bare essentials, that request had the goal of pro¬ 
hibiting the operation of Channel 7 in Miami. This is precisely the relief 
which petitioner now seeks . Yet in trying to accomplish these objectives 
2 / 

- Further, Gerico requested a Rule to Show Cause why WTVJ should 
not discontinue its operations on Channel 4. (However, the position was 
subsequently abandoned.) 
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Gerico has now filed seven separate affirmative documents with this Com¬ 
mission, including overlapping (as well as conflicting) material too numerous 
to cite here. Commencing with the April 14th document of some 50 pages, 
Gerico has subsequently submitted: A letter to the Chairman of the Com¬ 
mission dated April 28; an amending petition of May 4; a supplemental pe¬ 
tition of October 14; a further supplemental petition of November 4; an inter¬ 
vention petition of November 29; and the latest petition for stay, etc., of 

3/ 

November 29.—' As a party seeking an authorization from the Commission 
pursuant to statutory procedures, respondent has a vital interest in the ad¬ 
ministrative process and is necessarily concerned over the tactical abuses 
of others which tend to obfuscate and impede those procedures. It is for 
this reason that the foregoing review has been included in this reply. 

4924 5. The sheer volume of argument and contentions advanced by pe¬ 

titioner perhaps is calculated to becloud the only real issue involved. Quite 
clearly this is the question of whether or not the Commission can determine 
the order in which it carries out its respective duties and functions. One 
may wade through all of the verbiage of Gerico 1 s numerous pleadings herein, 
and still be left with that simple proposition. Yet it is abundantly clear 
that there is no question to litigate on this score, for the Commission must 
and does have power and discretion to make such determination. The 
Supreme Court of the United States, in affirming both the Commissions 
and the Court of Appears refusal to stay a final adjudicatory grant pending 
the outcome of the clear channel proceeding, said: 

"As the court pointed out, WJR had no vested interest in 
the 'suppositious eventualities r that the Commission at some 
indeterminate time might modify its rules governing clear 
channel stations. Furthermore, the judicial regulation of 
an administrative docket sought by WJR 'would require the Court 
of Appeals to direct the order in which the Commission should 

3/ 

— To evaluate the Tull significance of the practice followed here, con¬ 
sideration must also be given to the responses of parties in interest which 
have resulted from these filings, plus the voluminous reply pleadings 
which have been submitted by Gerico. 
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consider its cases.’” WJR, The Goodwill Station, Inc, v. 

FCC., 337 U.S. 265, 272. (1949). 

If petitioner has no right in the final analysis to require the Commission 
to stay the granting of a Channel 7 application, it certainly has no right to 
any of the intermediate or other steps for which it prays, since they are 
but derivatives of the primary right claimed. 

6. This result is not only supported by precedent, but is essential 
to the very existence of an administrative agency whose duties include 
both legislative and judicial functions. The Commissions hands would be 
tied, indeed, if all of its judicial proceedings were the easy prey of any¬ 
one inclined to request the initiation of or alteration in a rule of general 
application; nor would the vested procedural rights of litigants (as against 

4925 other parties) be of any value if they could be utterly destroyed by the 
mere filing of a rule making proposal in conflict therewith. Even in the 
proceeding at hand, the scope of the right asserted by Gerico must be fully 
apprehended, for "deintermixture” is but one of numerous allocation pro¬ 
posals which are to be the subject of exploration in Docket 11532. Does 
Gerico seriously contend that the Commission’s judicial procedures are 
so frail that they may be effectively blocked or interfered with at the be¬ 
hest of anyone who chooses to advance proposals on the multifarious sub¬ 
jects to be dealt with in that proceeding? 

7. Gerico’s request for stay in this proceeding was dismissed by 
the Commission on October 20, 1955. ( Biscayne Television Corporation , 

12 R. R. 1463.) Intervening developments make the present request even 
less cogent than originally, for now, the specific legislative request of 
Gerico has been denied. (Memorandum Opinion and Order, Nov. 10, 1955, 
FCC 55-1126.) The new proceeding in Docket 11532 is general in charac¬ 
ter, deals with a variety of allocation proposals (of which petitioner’s may 
be but one), and obviously affords Gerico no new basis for stay. 

8. The request for intervention is an abvious hindsight attempt to 
cure a fatal defect which was called to Gerico’s attention by the Commission 


s 


148 

4/ 

when it dismissed its last petition for stay. - There the Commission 
properly ruled that Gerico was a stranger to the Channel 7 proceeding, and, 
among other things, had not attempted to intervene therein. The effort to 
intervene now, some 17 months after the closing of the record, is totally 
without merit and violative of Section 309(b) of the Act which requires the 
filing of intervention requests ’’not less than ten days prior to the date of 
hearing”. Were ’’good cause” for late filing available to Gerico, none has 
been set forth. Since the core of the request inevitably is the claim of 
economic injury from competition, none of the allegations concerning 
recent rule making developments bears in the slightest on the existence 
or non-existence of the economic claim. The expectancy of competition 
existed at and prior to the commencement of the hearing in the Channel 7 
case equally as it does today. Under the circumstances, it would be un¬ 
conscionable to countenance intervention at the very end of the hearing 
process. Moreover, Gerico obviously has no interest in or concern with 
the comparative hearing, which deals only with the selection of the success¬ 
ful applicant, and such intervention would, at most, be mischievously 
aimed solely at preventing the Commission from carrying out its proper 
functions. 

9. The request for remand upon enlarged issues and the issuance 
of conditional authorizations are necessarily dependent on the right of 
intervention and for the issuance of stays. Since the latter are totally 
without merit, the other relief requested must fall of its own weight. 

Accordingly, Biscayne respectfully requests that the petitions of 
Gerico of November 29, 1955, be denied. 

Respectfully submitted, 


— It should be noted that this respondent, in its first responsive plead¬ 
ing to Gerico, asserted that Gerico had ”no interest or standing in the 
quasi-judicial proceeding in Docket No. 10854, et al. ***” (Biscayne’s 

opposition of May 16, 1955.) 


4927 

4929 

4931 

4932 
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BISCAYNE TELEVISION CORPORATION 
BY /s/ D. M. Patrick 
/s/ Lester Cohen 


December 6, 1955 

(CERTIFICATE OF SERVICE) 


HOGAN & HARTS ON 
810 Colorado Building 
Washington 5, D. C. 

Its Attorneys 


[Received Dec. 7, 1955] 

MOTION TO DISMISS PETITIONS ’’FOR LEAVE TO INTER¬ 
VENE’ 1 AND ’’FOR STAYS OR FOR ALTERNATIVE RELIEF” 

******* 

4. Petitioner otherwise merely repeats and realleges all of its 
assertions concerning the alleged need for what it terms ”de-intermixture” 
in Miami and Fort Lauderdale^ That East Coast has heretofore and in 
the proper rule making context demonstrated such assertions to be total¬ 
ly lacking in merits is here of secondary significance; more importantly for 
instant purposes, these assertions have no place in this adjudicatory pro¬ 
ceeding. Petitioner now iterates and reiterates that its rule making pro¬ 
posal would be prejudiced and/or mooted by final grant of an application 
on Channel 7. No supporting showing whatever is offered for these bare 
assertions . Nothing more is needed to controvert them than the fact that 
the Commission retains full authority and procedural means to imple¬ 
ment and effectuate any decision it makes upon a full and proper record 
in the new and pending allocations proceeding (Docket 11532). This 


1/ East Coast has already demonstrated that de-intermixture is here 
a total misnomer, since Gerico would not disturb Miami’s existing 
VHF Station WTVJ with its extensive VHF service nor that other VHF 
service to the area from stations at Palm Beach and West Palm Beach, 
Florida (See East Coast’s ’’Motion To Dismiss Petition for De-Inter- 
mixture" filed on July 21, 1955). 
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authority exists with respect to each and every assignment in each and 
every city in the Table, i ncluding Miami and Fort Lauderdale. It may 
not be suppositiously presumed that the Commission will fail to exer¬ 
cise such authority if it be shown to be necessary and desirable in the 
public interest. No proper basis exists, therefore, upon which to con¬ 
dition the authorization on Miami Channel 7 such as Petitioner proposes. 
In fact, there is every reason against the arbitrary and discriminatory 

singling out of a Miami authorization for attachment of such condition. 
******* 

(CERTIFICATE OF SERVICE) 


[Received FCC Dec. 9, 1955] 

OPPOSITION TO ’’PETITION FOR LEAVE TO 
INTERVENE” AND ’’PETITION FOR STAYS OR 
FOR ALTERNATIVE RELIEF” 

******* 

3. Gerico’s assumption that effective VHF grants would render 
the general rule-making proceeding a nullity, so far as any possibility 
of Miami deintermixture to UHF is concerned, was rejected by the Com 
mission when it denied the Storer-Gerico deintermixture petition and 
designated the general hearing. 

******* 

(CERTIFICATE OF SERVICE) 
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[Received Dec. 13, 1955, FCC] 

PETITION FOR RECONSIDERATION AND FOR 
FURTHER RELIEF 

Comes now Gerico Investment Company (Gerico), by its attor¬ 
neys, and, pursuant to Section 405 of the Communications Act of 1934, 
as amended, respectfully requests that the Commission (1) reconsider 
and set aside its action taken in a Memorandum Opinion and Order of 
November 10, 1955 (FCC 55-1126) denying the proposal of Gerico for 
deintermixture of the Miami-Fort Lauderdale, Florida area by the de¬ 
letion of VHF Channels 7 and 10 at Miami and for other changes in the 
Table of Assignments as more specifically set forth in Gerico 1 s Further 

Supplement to Petition for Deintermixture and Stay filed November 
4, 1955; (2) reconsider and grant said deintermixture proposals; and 
(3) stay all further proceedings in the above entitled Channels 7 and 10 
Miami cases pending action on the instant petition. In support whereof 
the following is shown: 

1. Gerico is permittee of UHF station WITV, Channel 17, Fort 
Lauderdale. On April 14, 1955, it filed a petition, amended and supple¬ 
mented on May 4, October 14, and November 4, 1955, requesting rule 


1/ On November 29, 1955, Gerico filed in the above-entitled Chan 
nels 7 and 10 proceedings a Petition for Leave to Intervene and 
a Petition for Stays or for Alternative Relief requesting, inter 
alia , a stay of those proceedings. The instant request for stay 
is supplemental to the request of November 29, 1955. 
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making looking toward deintermixture of the Miami-Fort Lauderdale area 
by the removal of Channels 7 and 10 from Miami and their assignment to 
other cities. Prior to the filing of the above petition, the Commission 
had instituted formal rule making proceedings in five cases involving de¬ 
intermixture proposals (Docket Nos. 11238, 11333, 11334, 11335 and 
11336), stating in its Notice of Further Rule Making (FCC 55-492) in 
Docket No. 11238 that it ’’was attempting to arrive at a decision of future 
policy to be uniformly followed, wherever possible, in the effectuation of 
our Allocation Table for a nationwide television system”. By letter of 
July 27, 1955 from the Acting Chairman, Gerico was advised that its pe¬ 
tition for deintermixture would be held in abeyance until a decision was 
issued in the five rule making proceedings just mentioned. Comments in 
those five proceedings were filed on May 17, 1955 and reply comments on 
May 31, 1955. Oral arguments were heard by the Commission on June 27 
and 28, 1955. The comments submitted in these five rule making pro¬ 
ceedings included, in addition to data relating to the specific deintermix¬ 
ture proposals under consideration, much material pertinent to the merits 
of selective de intermixture as a nationwide policy and portions of the oral 
4949 arguments were also devoted to the latter question. 

2. On November 10, 1955, the Commission adopted a consolidated 
Report and Order in the five de intermixture rul$ making proceedings, 
denying each of the deintermixture proposals under consideration, but 
granting a proposal in Docket No. 11238 to "drop-in” Channel 10 at Vail 
Mills, New York. On the same date the Commission adopted a Memorandum 
Opinion and Order, to which this petition for reconsideration is directed, 
denying all other pending deintermixture proposals, including Gerico’s. 
Neither in the Report and Order nor the Memorandum Opinion and Order 
of November 10, was consideration given to the merits of the deintermix¬ 
ture proposals. In lieu of such consideration the Commission initiated a 
general rule making proceeding in Docket No. 11532 looking toward an 
overall revision of television allocations on a nationwide basis. 


1 / 


See Notice of Proposed Rule Making, In the Matter of Amendment of 
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3. The denials in the five cases covered in the Report and Order 
were specifically stated to be "without prejudice to any action the Com¬ 
mission may take as a result of* the proceeding in Docket No. 11532. 

With respect to the denial of the Gerico and other proposals covered in the 
Memorandum Opinion and Order, the Commission stilted: 

The Petitioners will, of course, have full opportunity 
to submit their views with respect to the overall nationwide 
problem in the general rule making proceedings we are instituting 
today. When the Commission may have determined the broad 
basis of any desirable revisions to its present allocation scheme 
and related rules, it will be in a position to consider questions, 
such as those raised by the subject petitions, concerning specific 
channel assignments in individual communities or limited areas. 

4950 4. Section 4(d) of the Administrative Procedure Act provides that: 

"Every agency shall accord any interested person the right to petition for 
the issuance, amendment or repeal of a rule". Gerico has been denied 
this right by the Commissions denial of the deintermixture proposal for 
the Miami-Fort Lauderdale area without consideration of the merits of 
that proposal. While this denial was without prejudice it appears from the 
Orders adopted by the Commission on November 10, 1955, and from its 
Memorandum Opinion and Order and decision in Gulf Coast Broadcasting 
Company, Docket No. 10559, FCC 55-1222, released December 9, 1955, 
that the Commission is contemplating the taking of final action in the above 
entitled Channels 7 and 10 proceedings and the issuance of construction 
permits for VHF stations on Channels 7 and 10 at Miami. This action 
would render moot, or at the least seriously prejudice, Gerico* s rule 
making proposal. Moreover, the Commissions action taken at the same 
time, considering on the merits and granting a proposal for the addition 


1 / (continued) 

Part 3 of the Commissions Rules and Regulations Governing Tele¬ 
vision Broadcast Stations, Docket No. 11532, FCC 55*1124, Mimeo 24917, 
released November 10, 1955. 
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of Channel 10 at Vail Mills, New York, while refusing to consider on 
their merits the deintermixture proposals of Gerico and others constitutes 
inconsistent, arbitrary, and capricious action denying to Gerico its rights 
under Section 4(d) of the Administrative Procedure Act and to due process 
of law. 

5. There is no rational basis in fact, policy, or law for according 
the proponent of the Vail Mills "drop-in" different treatment from that 
accorded Gerico. The Report and Order attempts to distinguish the Vail 
Mills proposal from de intermixture proposals on the ground that the latter 
would depart from the "present system of intermixed channel assignments 
[which] is basic to the structure of television allocations established by 
the Sixth Report and Order" whereas the Vail Mills proposal "comports 
with the Commission's present television allocation plan and rules" and 
"is consistent with the rules and principles of our present allocations es¬ 
tablished in the Sixth Report and Order". This alleged distinction is 
neither wholly true in fact nor does it provide a basis in logic or under the 
Commission’s practice to date or its present Rules and regulations for 
according the two proposals different treatment. 

4951 6. Section 3.610 of the Commission’s Rules, which prescribes the 

minimum co-channel and adjacent channel assignment and station separa¬ 
tions for the several zones, also provides in part as follows: "Petitions 
to amend the Table of Assignments (other than those also expressly re¬ 
questing amendment of the subparagraph) will be dismissed ... if they 
fail to comply with the requirements specified in the following subpara¬ 
graphs:" This section thus divides petitions to amend the Table of Assign¬ 
ments into two categories: those which are consistent with the separation 
requirements of Section 3. 610 and those which are not consistent with 
those separations. Prior to November 10, 1955, it was the uniform 
policy of the Commission to receive and consider upon their merits all 


- The Memorandum Opinion and Order denying Gerico speaks of its 
and others’ proposals as requesting "departure from the principle of inter¬ 
mixture of VHF and UHF channels employed in the present allocation plan.". 
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petitions for amendments of the Table of Assignments which fell in the 
first category. Gerico’s proposal complies with the separation requirements 
and is in the first category. Section 3.610 makes no distinction between pe¬ 
titions for rule making which are consistent with the "principle" of inter¬ 
mixture and those which are not, nor in fact has the Commission as a 

2 / 

matter of practice made such a distinction until November 10, 1955. - 
A very substantial number of petitions have been received and disposed of 
on the merits pursuant to Section 3. 610. At least some of such petitions 
4952 could be considered as inconsistent with the "principle" of intermix¬ 
ture. For example, in Docket Nos. 10670 and 10671 (9 RR 1370) the Com¬ 
mission considered alternative proposals for the allocation of an additional 
VHF channel to the Duluth-Superior area. Both of the proposals under 
consideration would have resulted in de inter mixture of smaller cities 
through the removal of those cities' only VHF channels. Although the 
proposals were denied, the Commission nowhere made reference to their 
failure to accord with the "principle" of intermixture as a basis for denial. 

7. The so-called "principle" of intermixture is discussed in para¬ 
graphs 189-200 of the Commission's Sixth Report. As examination of 
those paragraphs will show, the Commission did not intermix UHF and VHF 
channels because of any inherent virtue in intermixture as such. The Com¬ 
mission believed that the most efficient utilization of VHF and UHF chan¬ 
nels could be obtained if the channels in the two bands were distributed as 
widely as possible throughout the nation. Because intermixture was a 
necessary result of this distribution and because it was "Reasonable to 
assume that if the entire UHF band is allocated for regular television 
broadcasting, television receivers will be built to receive VHF and UHF 
signals", the two bands were intermixed. Thus, the "principle" of 


— In this connection it is noted several de intermixture proposals were 
once considered and denied, purportedly at least, upon their merits. See, 
for example, Monona Broadcasting Company, 11 RR 477, West Central 
Broadcasting Company, 11 RR 482a, and General-Times Television Corp., 
11 RR 625. 
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intermixture was more a natural result of other principles applied in the 
distribution of UHF and VHF channels than a principle of allocation in 
its own right. 

8. Moreover, as examination of the present Table of Assignments 
will show, intermixture was not rigorously applied in the Sixth Report, 
nor has it been since. Many communities in the Table, including some 
of substantial size, are allocated UHF channels only. In most instances, 
the reason for limiting a community to UHF channels only was undoubtedly 
that no VHF channel could be found. Of greater significance, however, is 
4953 the fact that a number of communities in the Table are assigned VHF 
channels only. The following cities fall in this category: Flagstaff, Phoenix, 
Tucson and Yuma, Arizona; Eureka and San Luis Obispo, California; 
Savannah, Georgia; Boise, Caldwell, Coeur d f Alene, Idaho Falls, Lewis¬ 
ton, Moscow, Nampa, Pocatello, Sandpoint and Twin Falls, Idaho; Hat¬ 
field, Indiana; Garden City, Kansas; Shreveport, Louisiana; Calumet, 
Escanaba, Hancock and Parma-Onondaga, Michigan; Brainerd, Hibbing 
and International Falls, Minnesota; Anaconda, Billings, Hardin, Havre, 
Helena, Kalispell, Lewistown, and Miles City, Montana; North Platte, 
Nebraska; Boulder City, Elko, Ely,Goldfield, Henderson, Las Vegas, 

McGill, Tonopah and Winnemucca, Nevada; Durham, New Hampshire; 
Newark, New Jersey; Albuquerque, Gallup, Roswell, Santa Fe and Silver 
City, New Mexico; Carthage and Lake Placid, New York; Chapel Hill, 
Greenville, New Bern and Washington, North Carolina; Grand Forks and 
Minot, North Dakota; Woodward, Oklahoma; Medford, Oregon; Irwin, 
Pennsylvania; Old Hickory, Tennessee; Amarillo, Monahans and Sweet¬ 
water, Texas; Cedar City, Price, Richfield and Vernal, Utah; Spokane, 
Washington; Fayetteville, West Virginia; Whitefish Bay, Wisconsin; 

Casper, Cheyenne, Rawlins, Riverton, Rock Springs and Sheridan, 

* 

Wyoming; and all cities in Alaska, the Hawaiian Islands, Puerto Rico, 
and the Virgin Islands. If consideration were given to those communities 
which have commercial VHF channels and only non-commercial UHF 
channels, the list would be even longer. Obviously, if the Commission 



had believed that there was some virtue in intermixture as such, it could 
have and would have found UHF assignments for the foregoing communi¬ 
ties. 

4954 9. Not only does the Commission’s distinction have but meager 

basis in the Sixth Report, but when viewed today, in the light of experience 
to date with intermixture, its unreality is so great as to verge on the ri¬ 
diculous. The fact is, as the Commission well knows, that the ’’principle” 
of intermixture is in the process of being repealed by the operation of 
economic forces. The Commission is now insisting on adhering to a 
’’principle” which exists only on the paper of the Table of Assignments, 

During the past two years city after city has been deintermixed by the failure 
and cessation of operations of UHF stations. In fact, when viewed realis¬ 
tically rather than theoretically, the Vail Mills ’’drop-in” proposal is as 
much a deintermixture proposal as Gerico’s proposal. The purpose of the 
Vail Mills ”drop-in” is to provide service to the Albany-Schenectady-Tioy area. 
At the present time there are two operating television stations in that area, 
one VHF and the other UHF. The permittee of the UHF station was also the 
proponent of the Vail Mills ”drop-in” and represented that it would apply for 
Channel 10 if that channel were assigned to Vail Mills. If and when it re¬ 
ceives a grant on Channel 10, it must, pursuant to Section 3.636 of the 
Commission’s Rules, surrender its authority for operation on the UHF 
channel. The net result is that Albany-Schenectady-Troy, now an inter¬ 
mixed area, will become a deintermixed, VHF-only area. Intermixture, 
while preserved on paper will be destroyed in fact. 

10. The Gerico proposal for the reallocation of Channels 7 and 10 
not only complies with the separation requirements of Section 3. 610, but 
is consistent with a principle of allocation, more important and more real 
than intermixture and as often referred to in the Sixth Report. That 
principle is that television channels should be allocated so as to provide 
for their efficient use. In considering specific allocations in the Sixth 

In a few instances, the cities listed (for example, White Fish Bay, 
Wisconsin), are suburbs of larger cities which have been allocated UHF 
channels. However, the majority of the cities in the list do not fall in 
this category. 
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Report, the Commission on several occasions, faced with a choice of al- 

4955 locating a channel to two cities or to a single city, preferred the 
two-city as against the one-city allocation on the ground that it would 
provide for a more efficient utilization of television facilities. As shown 
in its Petition for Deintermixture and Stay, as amended and supplemented, 
adoption of Gerico f s proposals would mean increased television service 

in six cities in Florida and Georgia. Failure to adopt the proposals makes 
possible the immediate authorization of two new television stations in 
Miami, but at the cost of destroying two UHF stations and foreclosing the 
other improvements in allocations recommenced by Gerico. Obviously, 
in terms of practical realities the Gerico proposals would result in a more 
efficient utilization of television channels than the maintenance of the ex¬ 
isting allocations. 

11. Gerico submits that there is no factual, logical or legal basis 
for according its proposal and the proposal for the Vail Mills ’’drop-in” 
different treatment and that the Commission’s action in so doing was ar¬ 
bitrary, capricious and in derogation of Gerico’s legal rights. Accord¬ 
ingly, the Commission’s action should be reconsidered and set aside and 
Gerico’s proposal should be considered on its merits. 

12. In its Report and Order of November 10, 1955, the Commission 
noted that the five rule making proceedings therein disposed of were initia¬ 
ted in the hope that a detailed examination of current allocation problems 
in the light of circumstances prevailing in the communities involved in 
those proceedings, ’’would provide the basis on which the Commission 
could formulate policies applicable generally in the effort to alleviate a 
nationwide problem”. —^ The Commission concluded, however, that the 
proceedings had failed to provide an adequate basis for the formulation 

of such policies. The Commission stated its reason for denying the dein- 

4956 

termixture proposals as follows: 

6. Petitioners seek alleviation of a nationwide problem by 
action directed toward their individual, local communities. Whatever 


1/ See paragraph 4 of Report and Order. 


the merits of their contentions that local deintermixture would bene¬ 
fit the particular UHF operators and their local communities, the 
Commission has serious doubts that the requested relief would be 
meaningful with respect to the general problem. It is noted that 
most of these petitions are directed toward those communities 
where both VHF channels and UHF are now allocated but where no 
VHF stations (or, in some instances not more than one) have com¬ 
menced operation, apparently on the theory that deintermixture 
should be accomplished wherever VHF stations have not yet become 
so established that, in the view of petitioners, deintermixture is 
no longer feasible. In our opinion, if deintermixture, even on a 
partial basis, should finally be determined to be a useful method 
of resolving the overall problems, the particular communities for 
its application should not be selected merely because of the fortui¬ 
tous circumstance of whether a VHF station has commenced opera¬ 
tion in any particular community. Certainly there is nothing in the 
records before us which would lead us to conclude that the limited 
deintermixture here sought would provide any significant help in 
resolving the difficulties now confronting UHF broadcasters in other 
communities, or for that matter, whether the relief that might result 
in the areas directly involved, would materially strengthen UHF in 
general. There is little, if any, reason to believe, for instance, 
that the reassignment of channels as requested in the instant peti¬ 
tions, and in the other pending petitions seeking similar relief, 
would significantly stimulate the conversion of VHF receivers, the 
increased sale of combination UHF-VHF sets, the improvement of 
UHF transmitting and receiving equipment or the elimination of UHF 
and VHF equipment cost differentials. Moreover, apart from the 
question of whether deintermixture would provide lasting benefit to 
the specific communities in question here, it is not possible to as¬ 
certain on the basis of the instant rule making proceedings whether 
deintermixture on the basis proposed by petitioners would be con¬ 
sistent with measures which the Commission must consider in a 
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separate rule making proceeding of much broader scope to cope with 
the nationwide problem. 

7. The present system of intermixed channel assignments is 
basic to the structure of television allocations established by the 
Sixth Report and Order. We believe that any modification of the 
Table of Assignments which would involve significant departures 
from this system of assignmerts requires a thorough reexamination 

4957 of the entire television structure. The interrelationships between 
the particular circumstances in specific cases and the nationwide 
television system as a whole cannot be disregarded. In the Com¬ 
mission’s opinion, considerations of both fairness and practicability 
preclude an ad hoc approach such as that suggested by the petition¬ 
ers in these proceedings. 

8. The Commission is convinced that if lasting solutions to 
the allocation problems now confronting the development of a nation¬ 
wide competitive television service are to be found, the approach 
must be nationwide in scope . . . 

13. In the Memorandum Opinion and Order denying Gerico’s pro¬ 
posal the Commission stated: 

4. In the Commission’s view it would be neither appropriate 
nor feasible to approach the problem on the basis of separate, in¬ 
dividual petitions designed to alleviate conditions in an individual 
community or a limited area, through departures from the present 
structure of channel assignments or existing television standards. 

In our view, it would be fruitless to undertake to consider this na¬ 
tionwide problem through piecemeal measures, which neither prom¬ 
ise significant overall relief, nor would necessarily be consistent 
with such action as the Commission may find it appropriate to 
take in its general proceeding. 

14. In reaching the conclusion that selective deintermixture, as 
proposed by Gerico and others, would not provide a substantial contribu¬ 
tion toward the solution on a national basis of current television allocation 
difficulties, the Commission totally ignored a nationwide plan of selective 
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deintermixture which was submitted during the oral argument on the Albany 
S chenectady-Troy-Vail Mills case pocket No. 11238) and was referred to 
at other times during the arguments. This plan pointed out that the ap¬ 
plication of selective deintermixture where practical in the first 100 mar¬ 
kets would result in about 25 of those markets becoming or remaining 
either UHF-Only markets or partially deintermixed markets with two or 
4958 more UHF stations and not more than one Grade A VHF service; 
that there would be a total of approximately 65 UHF stations in these de¬ 
intermixed or partially deintermixed markets; that about 8,000,000 tele¬ 
vision families reside in these markets; and that the 22 markets of the 
first 100 which are now allocated only two VHF channels would be reduced 
to about 10. It seems clear that this would constitute a substantial con¬ 
tribution to the solution of the nationwide problem. With about 8,000, 000 
families residing in areas where UHF stations would be enabled to con¬ 
tinue operation by virtue of selective deintermixture, it is evident there 
would be sufficient continuing demand for combination UHF-VHF receivers 
to provide a substantial stimulus for the improvement of UHF transmitting 
and receiving equipment and the reduction or elimination of UHF and VHF 
equipment cost differentials. Avowedly, the purpose of the five rule mak¬ 
ing proceedings was to explore the merits of selective deintermixt ure as 
a national policy. Yet in its Report and Order the Commission chose total¬ 
ly to ignore the showing made in that regard by the proponents of deinter¬ 
mixture. 

15. The Commission criticizes the selective deintermixture pro¬ 
ponents for not going far enough, stating: ,T In our opinion, if deintermix¬ 
ture even on a partial basis should finally be determined to be a useful 
method of resolving the overall problem, the particular communities for its 
application should not be selected merely because of the fortuitous cir¬ 
cumstance of whether a VHF station has commenced operation in any 
particular community”. At the outset it may be noted that the Commission 

1/ Similar material was included in some of the deintermixture petitions 
denied in the Memorandum Opinion and Order of November 10, 1955. 
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suggests no other basis for the selection of communities for the applica¬ 
tion of deintermixture. More important, the Commission’s suggestion 
feat deintermixture can be applied without regard to the existing opera¬ 
tions of VHF stations flies in the face of both history and reason. Over 
the years the Commission has been hesitant, and properly so, to disturb 
4959 the operation of existing stations. In the reallocation proceedings 
which culminated in the Sixth Report, for example, no operating televi¬ 
sion station was required to shift from VHF to UHF and very few were 
required even to make the change from the low to the high VHF band or 
vice versa. Rather than disturb existing stations the Commission pre¬ 
ferred to condone separations which were less than the new minimums. 

The Commission’s attitude toward existing stations is demonstrated in its 
conclusions on the show cause order which had been issued to WKY to 
change from Channel 4 to Channel 7. Concerning this proposed shift the 
Commission stated: 

629. Although we are unable to grant the WKY counterpro¬ 
posal, the question remains whether the authorization for WKY-TV 
should be changed to specify operation on Channel 7 as proposed in 
the Third Notice. The Order to Show Cause was issued to WKY in 
an effort to ’reduce interference, make available a reasonable num¬ 
ber of channels and to effect the maximum utilization of VHF tele¬ 
vision channels’. It was believed that the assignment of Channel 4 
in Tulsa instead of Oklahoma City would effect a more desirable 
utilization of the spectrum. It is true, however, that the assign¬ 
ment of Channel 4 in Oklahoma City would meet all required mileage 
spacings for Zone H. For example, the closest co-channel assign¬ 
ment separation to WKY-TV on Channel 4 would be Station KRLD-TV 
operating in Dallas, Texas at a distance of 196 miles. 

630. We have in this proceeding followed the principle that 
we would not compel an existing licensee to change frequencies ex¬ 
cept for compelling considerations such as the removal of a very 
low mileage separation. In view of the circumstances discussed 
above, and upon reconsideration of the whole record, we do not 
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believe that WKY should be required to change frequencies. Accord- 5 
ingly, we have assigned Channel 4 to Oklahoma City, and are with- 
drawing the Show Cause Order to WKY. If the assignment of Chan¬ 
nel 4 is maintained in Oklahoma City, the assignment of Channel 4 
in Tulsa must be deleted, since Tulsa and Oklahoma City are only 
98 miles apart. However, Channel 4 can be replaced in Tulsa by 
shifting Channel 11 from Lawton to Tulsa. In turn, Channel 11 in 
Lawton can be replaced by shifting Channel 7 from Oklahoma City 
to Lawton. The assignment of Channel 7 in Lawton and Channel 11 
in Tulsa would meet the required minimum assignment separations 
for Zone n. Accordingly, Channel 4 will be deleted from Tulsa 
and assigned to Oklahoma City; Channel 11 will be deleted from 
4960 Lawton and assigned to Tulsa; and Channel 7 will be deleted from 
Oklahoma City and assigned to Lawton. — 

16. Numerous other examples of the Commission's extreme solicitude 
for existing stations could be cited. In striking contrast to the Commis¬ 
sion's comment that the application of deintermixture should not be governed 
by fortuitous circumstances is its recent action amending Section 3.614 (b) 
of the Rules. In a further Report and Order in Docket No. 11181 (FCC 55-1198, 
Mimeo 25728) released December 1, 1955, the Commission added a footnote 
to Section 3.614 (b), apparently for the benefit of only a single existing tel¬ 
evision station. In justification thereof, the Commission stated: 

There is, however, one limited circumstance concerning which 
the Commission feels that no useful purpose would be served by de¬ 
ferring its decision or consolidating the matter with Docket No. 

11532. On March 22, 1951, during the general rule making pro¬ 
ceedings in Docket No. 8736, et_aL, looking toward revision of the 
existing system of television allocations and standards, the Commis¬ 
sion issued its Third Notice of rule making in which it announced, 
inter alia, proposed increased maximum antenna heights and power. 

In its Sixth Report and Order issued on April 14, 1952, in the same 

- \s 

l/ See paragraphs 629-630 of the Sixth Report. 
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proceeding the Commission finally adopted maximum limitations 
on antenna heights and powers which were more restrictive than 
those stated in the Third Notice. In the instant proceeding, under 
Docket No. 1181, there has been called to the Commission’s atten¬ 
tion a circumstance in which the Commission’s authorization to 
relocate an antenna site to a point farther distant from the principal 
city to be served was issued by the Commission and acted upon after 
the issuance of the Third Notice and before the issuance of the Sixth 
Report and Order. To apply the maximum heights and powers adopt¬ 
ed in the Sixth Report and Order to a station whose transmitter site 
was relocated, by authorization of the Commission, at a time when 
the licensee’s choice of a new site was influenced by the maximum 
heights and powers announced in the Third Notice, would, in the 
opinion of the Commission, work undue and unnecessary hardship 
on such a station. For this reason, the Commission is of the view 
that considerations of equity justify permitting utilization of present 
maximum powers at the antenna heights specified in such authoriza¬ 
tion. — 

4961 17. The Commission’s suggestion that deintermixture should per¬ 

haps be applied without regard to existing authorizations, ignores not only 
the realities of Commission history but the realities of the present and 
the fact that, whatever the Commission’s authority and inclination to 
impose hardships upon station licensees, the imposition of hardships upon 
the public is another matter entirely. The facts are that there is little 
or no expectation that deintermixture would be a practical alternative 
except in those areas where there are UHF stations on the air and where 
there are a substantial number of UHF conversions. The Commission has 
repeatedly stated that it is impractical to move all television to the UHF. 

1 / Cf. The Report and Order in Docket 11194, FCC 55-1196, refusing 
to approve a reallocation which would have made possible an additional 
VHF assignment on the ground that it would require a change in the opera¬ 
tion of an existing station. 



Yet that is precisely what deintermixture does insofar as those areas 

which become UHF-only are concerned. The same considerations which 

have led the Commission to regard the former as impractical will operate 

1 / 

to defeat the latter in VHF-only areas. — The Commission’s statements, 
tie ref ore, that all television cannot be moved to the UHF and that deinter¬ 
mixture can be applied without regard to existing operations are complete¬ 
ly inconsistent. 

18. The Commission’s last reason for refusing to grant any of the 
deintermixture petitions, or even to consider them upon their merits, is 
that "it is not possible to ascertain whether deintermixture would be con¬ 
sistent with measures which the Commission must consider in a separate 

rule making proceeding of broader scope to cope with the nationwide prob- 
2 / 

lem". - Whether or not deintermixture is consistent with the final de¬ 
cision reached in Docket No. 11532, the adoption of a policy of deinter¬ 
mixture at this point would in no wise prejudice the proceedings in Docket 
No. 11532 or preclude the adoption of any additional or alternative mea¬ 
sures which the Commission may finally determine are necessary for the 
improvement of television allocations. As has been noted, the Gerico 
deintermixture proposal is entirely consistent with Section 3. 610 of the 
Rules and except with regard to the somewhat mythical and certainly dis¬ 
credited "principle" of intermixture is further in complete conformity with 
the objectives, policies and principles of television allocation laid down in 
the Sixth Report. This is also true of most of the other deintermixture 
proposals. The purpose and effect of deintermixture would be to preserve 
a substantial number of operating UHF stations. Deintermixture would 
thus enhance the Commission’s freedom of action in Docket No. 11532, 

1/ As Gerico has shown in its Petition for Deintermixture and Stay, as 
amended and supplemented, Miami-Fort Lauderdale will become a VHF- 
only area if Channels 7 and 10 are granted. 

2/ For unexplained reasons, the Commission is unconcerned with the fact 
that the Vail Mills "drop-in" is demonstrably inconsistent with one of the 
measures which the Commission has indicated it mil consider in connec¬ 
tion with the proceedings in Docket No. 11532. 
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rather than limit it. By preserving a number of important UHF areas, 
deintermixture would retain the possibility of continuing to utilize the 
UHF band for television. On the other hand, failure to deintermix will 
permit the virtual extinction of UHF stations and so change the status quo 
that a decision to abandon the UHF band entirely may become the only 
alternative. If the decision in Docket No. 11532 is to retain the UHF band, 
deintermixture will have operated to create a situation in which that de¬ 
termination can be made effective. If on the other hand, the determination 
is to abandon UHF, deintermixture will in no way preclude the implemen¬ 
tation of that decision. The areas which have been deintermixed to UHF- 
only could be returned to VHF by any one of several techniques which may 
be adopted as a means of obtaining additional VHF assignments. The fact 
4963 that a relatively limited number of UHF stations will have remained 
on the air in the interim will not make the process of shifting to all-VHF 
allocations substantially more difficult. It is clear that the number of new 
VHF assignments which would be necessary to permit the achievement of 
the Commission’s often stated objective of a fully nationwide, fully compe¬ 
titive, television system, is far greater than the number which would be 
needed to permit the changeover of existing UHF stations. Accordingly, 
it is clear that the institution of selective deintermixture could not operate 
to prejudice the proceedings in Docket No. 11532, but on the contrary, 
would operate to enhance the possibility that those proceedings may be 
brought to a satisfactory conclusion. For the foregoing reasons, the 
Commission should reconsider and set aside its action of November 10, 
1955, denying Gerico’s deintermixture proposal and should forthwith 
grant said proposal. 

19. For reasons stated above in paragraphs 15-17, a grant of Chan¬ 
nel 7 or 10 at Miami would render Gerico’s deintermixture proposal 
moot. Accordingly, further action in the above-entitled Channels 7 and 
10 proceedings should be stayed until the Commission has acted on the 
instant petition for reconsideration. The Commission cannot make a 
grant on Channel 7 or 10 in Miami without a determination that such a 
grant will serve the public interest, convenience and necessity. Such a 
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determination cannot be made until the Commission has considered and 
disposed of Gerico's deintermixture proposal on the merits. In view of the 

j 

demonstrated failure of the so-called "principle" of intermixture it cannot 

now be validly contended that the Sixth Report and Order has definitively re- 

l _ 

solved the public interest questions bearing on a grant of a VHF channel in 
Miami. By its action of November 10, 1955, instituting the proceedings in 
Docket No. 11532, the Commission has recognized that this question is now 
4964 open. The question must be resolved before a valid grant can be made 
on Channel 7 or 10. 

In view of the foregoing, Gerico Investment Company respectfully 
requests that the Commission (1) reconsider and set aside its action of 
November 10, 1955, denying the proposal of Gerico for deintermixture of 
the Miami-Fort Lauderdale area; (2) reconsider and grant said deintermix¬ 
ture proposal; and (3) stay all further action in the above-entitled proceed¬ 
ings involving Channels 7 and 10 at Miami pending action on the instant pe¬ 
tition. 

Respectfully submitted, 


December 12, 1955 


GERICO INVESTMENT COMPANY 
By /s/ James A. McKenna, Jr. 

By /s/ David S. Stevens 

McKenna & Wilkinson * * * 
Its Attorneys 
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DECISION 


******* 

5018 PROGRAM PROPOSAL 

Biscayne : 

******* 

(b) Programs 

23. The proposed television station will be affiliated with the televi¬ 
sion network of the National Broadcasting Company, carrying that net¬ 
work's complete daily schedule from 7:30 to 10:30 p. m., although the 
network's programs may be pre-empted by outstanding and unusually im¬ 
portant local events. Biscayne's proposed hours of operation consuming 

a weekly total of 120 hours and 30 minutes, are as follows: 

******* 

5066 SUMMATION 

45. The applicants before us have been found and concluded to be 
substantially equal in several areas of comparison: programming, pro¬ 
gram policies and preparation of proposals, studios, equipment, staffing, 
and civic participation. Slight differences have been noted in local resi¬ 
dence and in diversification of occupation of principals. In local residence, 
East Coast and Sunbeam make showings which are better than those of 
Biscayne and South Florida; however, the showings of the latter two appli¬ 
cants are substantial, and the percentage superiority of East Coast and 
Sunbeam therefore is of cumulative force only, yielding only a minor pref¬ 
erence. With respect to the diversification of business and professional 
endeavors of the principals of the applicants, Biscayne suffers in compari¬ 
son with its competitors, but this factor is of lesser strength in compari¬ 
son with the other factors in which differences are found. In integration 
of ownership with management, the Commission is impressed with the 
showing made by Biscayne as distinctly superior to that of any other appli¬ 
cant. Here stressed is the meaningful character of the integration shown 
by Biscayne, in terms of strong experience! for the responsibility vested 
coupled with demonstrated civic responsiveness. Also, Biscayne has been 
given a preference on the factor encompassing the broadcast experience 
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of its principals in Miami, the particular area here involved (see paragraph 
34 of the Conclusions), a vital element in the assurance of effectuation of 
proposals. Finally, the past broadcast records of WIOD and WQAM, trace¬ 
able to important principals of Biscayne have been found to be good records 
on an overall basis and superior in some respects. Thus, on three signi¬ 
ficant factors Biscayne excels; on another its showing has been good, but 
slightly inferior to two other applicants; on a fifth factor, secondary in 
significance, it defers to the other applicants. In diversification of com¬ 
munications interests, an important factor in the circumstances of this 
case, all other applicants obtain a clear preference over Biscayne. The 
task of evaluation, then, is to determine whether this last factor, coupled 
with the minor preferences noted against Biscayne on two other factors, 
shall overcome the superiorities achieved by Biscayne in three other ele¬ 
ments. The Commission is satisfied that the balance is with Biscayne. 

It has demonstrated on the record, in our judgment, the best aggregate 
qualifications; where there are important differences it excels, other than 
upon the diversification factor. That factor is comparative, and must not 
be permitted to outweigh the selection of the applicant most fitted to bring 
a superior television service to Miami. Our decision therefore is that the 
grant should be made to Biscayne. 

46. The legal, financial and technical qualifications of the applicants 
before us were determined favorable to them when this proceeding was 
designated for hearing. One exception should be noted in this connection. 

An issue was placed in hearing with respect to Biscayne, as noted in our 
findings, involving the applicability of Sections 3. 35 and 3.240 of the Rules 
of the Commission. In this regard Biscayne introduced certain evidence, 
reflected in our findings at paragraph 17 under the caption Issue No. 1. 

This evidence furnishes a clear and definite proposal on the ppxt of Bis¬ 
cayne which obviates further consideration of said Issue No. 1, in view of 
the condition imposed by the Commission herein by its order, infra . 

5067 ACCORDINGLY, IT IS ORDERED, This 18th day of January, 1956, 
that the application of Biscayne Television Corporation for a permit to 


168 

construct a new commercial television station in Miami, Florida, on 
Channel 7 IS HEREBY GRANTED, subject to the conditions (1) that, as of 
a date prior to the commencement of program tests on the station author¬ 
ized herein, all right, title and interest in and to stations WQAM and WQAM- 
FM shall be disposed of with the approval of the Commission by Miami Broad 
casting Company, to a person or persons neither directly nor indirectly in¬ 
terested in said Biscayne Television Corporation; and (2) that its antenna 
structure be painted and lighted in accordance with Part 17 of the Com¬ 
mission’ s Rules; and 

IT IS FURTHER ORDERED, That the applications of East Coast Tele¬ 
vision Corporation, South Florida Television Corporation, and Sunbeam 
Television Corporation for the use of the same channel assigned to Miami, 
Florida, ARE HEREBY DENIED. 

FEDERAL COMMUNICATIONS 

COMMISSION* 


Released: January 20, 1956 


/s/ Mary Jane Morris 
Secretary 


* See attached Statements of Commissioners Hyde and Bartley. 
[Mailed by Jan. 20, 1956] 
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5082 MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioners Hyde and Bartley voting to stay 

action but to dispose of the petitions on their merits. 

1. The Commission has under consideration fe.) the following petitions 
of Gerico Investment Company: a petition for leave to intervene filed on 
November 29, 1955; a petition for stays or for alternative relief filed on 
November 29, 1955; and that portion of a petition for reconsideration and 
for further relief filed on December 12, 1955 which requests a stay of the 

5083 above-entitled proceedings; (b) various pleadings filed in opposition 
thereto^; and (c) the matters of record in Docket Nos. 11328, 11333, 

11334, 11335 and 11336 rule making proceedings; its "Report and Order" 
(FCC 55-1125); its "Memorandum Opinion and Order" (FCC 55-1126) and 
its "Notice of Proposed Rule Making" (FCC 55-1124; Docket No. 11532), 
all adopted on November 10, 1955. 

2. Petition for Leave to Intervene in the Above-entitled Proceedings . 
Gerico is permittee of UHF station WITV (Channel 17), Fort Lauderdale, 
Florida. It commenced operation on November 25, 1953. Its April 14, 

1955 rule making petition supplemented on May 4, October 14 and Novem¬ 
ber 4, 1955 sought deintermixture of the Miami-Fort Lauderdale area by 
the removal of Channels 7 and 10 from Miami. By action of November 10, 
1955 (FCC 55-1126; 24919) the Commission denied said petition as supple¬ 
mented, though without prejudice to further consideration in the Docket 
No. 11532 rule making proceeding instituted on the same day (FCC 55-1124; 
24917). The subject petition for intervention is grounded on the assertion 
that petitioner is a person aggrieved or adversely affected within the mean- 

Motion to dismiss Gerico 1 s petition for leave to intervene and for stays, 
etc. filed on December 6, 1955 by East Coast Television Company. Oppo¬ 
sition to Gerico 1 s petitions to intervene and for stays, etc., filed on Decem¬ 
ber 6, 1955 by Biscayne Television Corp. Opposition to Gerico's petitions 
to intervene filed on December 7, 1955 by Public Service Television, Inc. 
Opposition to Gerico's petition for leave to intervene, for stays, etc. filed 
on December 9, 1955 by South Florida Television Corp. Opposition to 
Gerico's petitions to intervene, for stays, etc. filed on December 9, 1955 
by WKAT, Inc. Opposition to Gerico's petition for reconsideration, etc., 
filed on December 14, 1955 by East Coast Television Corp. 
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ing of Section 309(b) of the Communications Act of 1934, as amended, and 
that, ready to show that there exists a substantial question whether the 
public interest will be served by Channels 7 and 10, Miami grants, it is 
entitled to intervene as a party in interest. Referring to the present status 
of subject proceedings-^, petitioner asserts (1) that all Miami and Fort 
Lauderdale television stations, existing or proposed (including WITV), 
have transmitter sites so located that they serve substantially the same 
area and are thus in direct competition; (2) that the Miami-Fort Lauderdale 
area, a single television market — Dade County (Miami) with a population 
of approximately 714,000 and Broward County (Fort Lauderdale) with a 
population of approximately 160,000 as of July 1, 1955 — presently re¬ 
ceives commercial television service from two UHF stations, to wit: 
petitioner and WGBS-TV (Channel 23) and one VHF station (WTVJ); 

5084 (3) that these three stations are affiliated with ABC, NBC and CBS, 

respectively; (4) that petitioner’s capital investment in its television sta¬ 
tion WITV totals approximately $719,000; (5) that said station’s operating 
losses incurred through July 31, 1955 total approximately $241,000; 

(6) that since that time operation was on a ”break even” proposition; (7) that 
in excess of 60% of television homes in the Miami-Fort Lauderdale area 
are equipped to receive UHF signals; (8) that sales of UHF-VHF receivers 
and UHF converters are continuing at a high rate; (9) that the mere announce¬ 
ment that a second VHF station will go on the air in this area will be fatal 
to UHF conversions; (10) that sales of VHF-UHF receivers and converters 

would cease and much of the existing UHF receiving equipment would be- 

3/ 

come inoperative through lack of maintenance- ; and (11) that the grant of 

a second or third VHF station will result in a termination of its ABC network 
-- 

— Order of Designation, January 20, 1954; closing of record, July 17, 

1954; issuance of Initial Decision, January 15, 1955 and oral argument 
held May 2, 1955 — Channel 7 proceeding; Order of Designation, Decem¬ 
ber 30, 1953; closing of record, October 13, 1954; issuance of Initial 
Decision, March 30, 1955; and oral argument held July 18, 1955 — Channel 
10 proceeding. 

3/ 1 

- Petitioner adjudges current public investment in UHF receiving equip¬ 
ment thus to be obsoleted to be in excess of $7,500,000. 




agreement and that operation without such affiliation will make continued 
operation impossible in view of loss of revenues. Petitioner contends that 
the Commissions action of November 10, 1955 (FCC 55-1126; 24919) 
merely postponed decision on the question whether the public interest 
would be served by a Miami-Fort Lauderdale deintermixture. Still requir¬ 
ing final determination petitioner argues that if, in the interim, grants in 
the above-entitled proceedings be made, this question will become moot. 

3. On the basis of the foregoing, petitioner claims to have estab¬ 
lished that it is a party in interest (a) as permittee of an operating UHF 
station which would be in competition with the subject Channels 7 or 10 
stations and which would be forced off the air by such competition and (b) 
as a proponent of a proposal for de inter mixture in the Miami-Fort Lauder¬ 
dale area, a proposal not disposed of on its merits. Petitioner also 
claims to have raised a "substantial question" whether a Channel 7 or 10 
grant would serve the public interest. 

4. Good cause for intervention at this time (Section 1.388(b) of the 

4/ 

Commission’s Rules-) is alleged on the basis of the following: 

The Commissions Sixth Report and Order of April 14, 1952 views 
the 12 available VHF channels as insufficient, makes use of the UHF band 
and uses intermixture of VHF and UHF channels for allocation throughout 
the United States. By June 1953, 258 UHF construction permits had been 
granted and 45 of such stations were on the air. By the middle of 1954 a 
total of 126 of such stations were on the air. When petitioner commenced 

4/ 

- Subsection (b) of Section 1.388 permits any person not named by the 
Commission on its own motion as parties to the hearing, to participate in 
the hearing. Such participation may be accomplished by a petition to inter¬ 
vene which must set forth said person’s interest in the proceeding and must 
show how said person’s participation will assist the Commission in the 
determination of the issues in question; such petition for intervention may 
be granted or denied in the Commission’s discretion (even limited to par¬ 
ticular issues or to a particular stage of the proceeding). Subsection (d) 
requires filing of petitions to intervene "not later than 15 days" after publica 
tion of hearing issues and a showing of "good cause" in case of filing after 
the expiration of 15 days. 
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operation (in November 1953), chances of success appeared good. The 
5085 area involved was then served by one VHF and one UHF station. It 
appeared certain that the subject proceedings would be lengthy. Interven¬ 
tion at that time, was not sought by petitioner because 

"[a]lthough [it] could have shown that it was a party in inter¬ 
est with respect to [the above-entitled] cases, it had at that 
time no basis for intervention. It had no real interest in the 
comparative issues . . . the subject of the [subject] proceed¬ 
ings. Intermixture was a principle of allocation . . . and . . . 
no expectation [existed then] that deintermixture of Miami- 
Fort Lauderdale could be shown to be in the public interest." 

Although UHF progressed, obstacles not previously foreseen were develop¬ 
ing for UHF in intermixed markets. At the time of the "Potter Hearings" 
(May-June, 1954) the weight of opinion was that intermixture was not work¬ 
ing well. Some urged selective de intermixture. The Commission, however, 
did at that time not indicate whether such a step would be take a By Septem¬ 
ber of 1954 a number of petitions proposing de intermixture in specific 
areas were filed. A number of these were summarily denied by the Com- 

5/ 

mission. — The Commissions preliminary report of March 18, 1955 
(submitted to the U.S. Senate Interstate and Foreign Commerce Committee) 
indicated for the first time that the Commission was opposed to consider 
selective de intermixture on its merits. When on March 31, 1955, the 
Commission instituted its rule making proceedings in regard to Peoria, 
Evansville, Madison and Hartford, petitioner filed its deintermixture peti¬ 
tion for the Miami-Fort Lauderdale area (April 14, 1955) and requested a 
stay of the subject proceedings. Petitioner "did not at that time seek to 
intervene . . . , since it then considered and still considers such inter- 

6 / 

vention not to be a prerequisite of the submission of a request for stay." — 

57 

—' See Monona Broadcasting Company, 11 RR 477; West Central Broad- 
casting Co ., 11 RR 482(a); General Times Television Corp . ,11 RR 625. 

6 / 

— By Memorandum Opinion and Order of October 19, 1955 the Commis¬ 
sion dismissed petitioner’s stay request on the ground, among others, that 
no petitions for leave to intervene had been filed. See par. 7, infra. 
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Until the foregoing actions were taken, more particularly until the Commis¬ 
sions November 10th action, nothing in the Act, the Commissions Rules 
or the judicial holdings, suggested, in petitioners opinion, that it "must 
seek to intervene" to safeguard its right to have its deintermixture petition 
considered on the merits and to avoid having said petition rendered moot 
by action in the subject proceedings. In petitioners opinion the Commission's 
November 10th actions in denying all petitions for deintermixture, including 
those which, like petitioner, were in compliance with Section 3.610 of the 
Commission's Rules represented an abrupt change of policy and practice. 

5086 5. Petition for Stays or for Alternative Relief. Gerico's alterna- 

77 

tive requests for stays- of the subject proceedings, remand upon enlarge- 

8/ 9/ 

ment of issues- or grants subject to appropriate condition- , rely upon 

77 

- The relief sought with petitioner's request for stay as part of its 
December 12, 1955 petition for reconsideration of the Commission's Mem¬ 
orandum Opinion and Order of November 10, 1955 (denying petitioner's 

de intermixture proposal of the Miami-Fort Lauderdale, Florida area) 

(FCC 55-1126) is, according to the prayer, confined to the period "pending 
action" on said reconsideration petition. 

8 / 

- (a) To determine whether the grant of any application in this proceed¬ 
ing would, from an economic standpoint, so affect the operation of 
WITV and WGBS-TV as to cause either the deterioration of those 
stations' programming or to deprive the public of those stations' 
program services totally; and if either of the above results be shown, 
whether the public interest would be better served by the retention 

of the program services now provided by WTVI and WGBS-TV or 
by the authorization of the service proposed by the applicant. 

(b) To determine the effect that a grant of any of the applications 
in this proceeding would have upon the economic stability, growth, 
and development of UHF television service and stations in the Miami- 
Fort Lauderdale area and whether, in the light of the facts adduced 
under this issue, a grant of the application would serve the public 
interest, convenience, or necessity. 

9/ 

- "That no construction pursuant to this permit be commenced pending 
decision by the Commission in the rule making proceedings in Docket No. 

11532 (Notice of Proposed Rule Making released November 10, 1955, 

FCC 55-1124, Mimeo No. 24919); and that this permit be subject to term¬ 
ination by the Commission without hearings in the event final decision in 
the above-entitled proceeding shall delete the assignment of Channel 7 (Ip) 
to Miami or, subject to modification of the channel assignment without 
hearings as may be deemed appropriate by the Commission in the event a 
different channel is substituted for Channel 7 (10) in Miami." 
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matters set forth in its petition for leave, see supra , allegedly establishing 
petitioners interest within the meaning of Section 309(b) of the Act and that 
grants in the subject proceedings during the pendency of the newly instituted 
rule making proceeding, see supra , would not serve the public interest. 
Petitioner challenges the Commission's statement in its "Notice of Proposed 
Rule Making (Docket No. 11532 (FCC 55-1124; 24917)) that it 

"... wishes to insure that to the extent thatany of the present 
difficulties may be alleviated by possible revision of the present 
allocation system, such possibilities will be fully explored . . ., " 
5087 contending that it is impossible that such possibilities be fully ex¬ 
plored, if during the course of the exploration action is taken which precludes 
or renders substantially moot one of the possibilities under consideration. 
Grants in the subject proceedings will, in petitioner's opinion, deprive it 
of its right under Section 4(d) of the Administrative Procedure Act to have 
its petition for deintermixture considered on the merits. Petitioner argues 
that, if in the meantime the Commission takes action in the above-entitled 
proceedings which renders petitioner's de intermixture proposal moot, that 
proposal will effectively have been denied without consideration and without 
a statement of reasons therefor, contrary to the provisions of the Adminis¬ 
trative Procedure Act. 

6. Petitioner contends further that the Commission's November 10, 
1955 statement to the effect that 

"if de intermixture even on a partial basis should finally be 
determined to be a useful method of resolving the over-all 
proposals, the particular communities for its application 
should not be selected merely because of the fortuitous 
circumstances of whether a VHF station has commenced oper¬ 
ation in any particular community, "-(FCC 55-1125; 24918) 
provides no justification for actions which would aggravate existing inter¬ 
mixture problems pending further consideration of the merits of de inter¬ 
mixture, especially because the existence of an operating VHF station rep¬ 
resents a substantial practical obstacle to the institution of de intermixture 
in any area. The equities created in new VHF permittees in Miami will, 



in petitioners view, affect the Commission's judgment in passing upon the 
merits of deintermixture in that area—^ and Channel 7 or 10 grants will 
prejudice the subject proceedings contrary to the public interest and in 
derogation of petitioner's rights. 

7. In spite of the Commission's dismissal of petitioner's earlier 
request for stay on October 19, 1955 (FCC 55-1029; 23967), petitioner con¬ 
siders its subject request for stays not repetitious because (a) said dismis¬ 
sal is alleged to have been based upon procedural grounds only and to have 
given no consideration to the merits of petitioner's position, and (b) the 
adoption on November 10, 1955 of the hereinabove-referenced Notice of 
Proposed Rule Making is alleged to be an altered circumstance justifying 
the revival of petitioner's request for stay. 

5088 8. Alternative Requests for Remand and Conditional Grants. —^ 

Relying upon a Commission statement in the Paramount Television Produc- 

—157-—- 

tions, Inc, case, 8 RR 495, 462 (October 1952)—■, petitioner contends 
that the present records in the above-entitled proceedings do not provide 
a basis for the resolution of the questions raised in its pleadings. Accord¬ 
ingly, should the Commission not stay further action herein pending the 
Docket No. 11532 proceeding, petitioner requests that the Initial Decisions 

—^ In support of the latter contention petitioner cites Ashbacker Radio 
Corporation v. FCC , 326 U.S. 327; Northwest Airlines v. CAB , 90 U.S. 
App. D.C. 158, 194 F. 2d 339; Zenith Radio Corporation v. F. C. C., 

93 U.S. App. D.C. 284, 211 F. 2d 569; Delta Airlines, Inc. v. CAB, 

(CADC Case No. 12964, decided October 24, 1955). 

Petitioner also suggests that the Commission consolidate the subject 
proceedings with the Docket No. 11532 proceeding (see footnote 1, page 7 
of Petition for Stays, etc.) Since, in its petitions, petitioner sets forth the 
specific type of relief sought by it but since these prayers do not encompass 
the matter of consolidation, no ruling thereon is necessary. 


12 / 

— Petitioner cites the following language therefrom: "The duty of the 
Commission to grant licenses only if the public interest, convenience or 
necessity will be served thereby (Sections 307(a) and 309 of the Communi¬ 
cations Act) requires a finding based upon the record in light of the public 
interest at the time of issuance of the license. If after a hearing on an 
application and prior to final decision, the public interest requires a change 
in the rules which preclude a grant of the application, obviously, such 
application cannot be granted. " 
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herein should be set aside and the cases should be remanded to the Examiner 
for further hearing on the issues set forth in footnote 8, supra . Absent 
orders of stay or remand, imposition of appropriate conditions on Channel 
7 or 10 grants (see footnote 9, supra) is sought in order to preserve the 
validity of the Commission’s rule making proceeding in Docket No. 11532. 

9. Pleadings in Opposition to Petition for Leave to Intervene, Stay , 
etc. All of the above-referenced oppositions to the subject requests for 
relief have in common the following arguments: the requests are fatally 
defective in being untimely, dilatory, repetitious and otherwise without 
support in law and fact. 

10. East Coast adjudges petitioner’s attempt (a) to intervene at 

. this stage as ’’infected with latches” and as without justification because of 
the absence of a showing of ’’good cause” as required under Section 1.388(b) 
of the Commission’s Rules; (b) to secure consolidation of the subject com¬ 
parative proceedings with the Docket No. 11532 rule making proceeding as 
inappropriate because of the confusion to result therefrom and because of 
disruption of orderly comparative hearing procedures-—^’ es P ecia ^y 
because the Commission retains full authority and procedural means to 
implement any decision it makes upon a full record in the newly instituted 
5089 rule making proceeding (Docket No. 11532). Petitioner’s request 
for stay must, East Coast argues, fail for the reasons set forth in the 
Commission’s Memorandum Opinion and Order of October 19, 1955, see 
supra ; petitioner’s assertions of private interests are adjudged subordin¬ 
ate to the interests of the public in competitive development of television 
service. 

11. Opponent Biscayne points, in addition, to the multiplicity of 
pleadings submitted by petitioner; it asserts that, if permitted to continue 
without restraint, orderly Commission procedures can be destroyed. 

Denial of petitioner’s right to any of the intermediate or other steps for 
which it prays is urged in reliance upon the WJR case ( WJR, The Goodwill 
Station, Inc , v. FCC, 337 U S. 265, 272 (1949) ); furthermore, the scope 
of the right asserted by petitioner, the request for deintermixture, is 
viewed as but one o f numerous allocation problems made the subject of 

13/ Section 309(b) of the Act and Section 9(b) of the Administrative Procedure Act are cited in support 
of East Coast’s right to a full, fair and expeditious hearing; in connection therewith East Coast also relies 
upon the Ashbacker. Zenith Radio a nd Northwest Airlines cases, see supra , footnote 10. 
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the newly instituted rule making proceeding. The developments which 
have occurred since October 19, 1955 when petitioners original request 
for stay was dismissed make, in Biscayne's opinion, resubmission of 
the same request less cogent because of the Commission's denial of Nov¬ 
ember 10th of petitioner's specific legislative request and because of the 
newly instituted rule making proceeding which, in Biscayne's view, pro¬ 
vides petitioner with no basis for a stay. As a stranger to the Channel 
7 or Channel 10 proceeding petitioner can, in Biscayne's opinion, not pre¬ 
vail, especially because the core of the request, the claim of economic 
injury, is inherent in competition. 

12. The arguments of Public Service and South Florida advanced in 
opposition to petitioner's various requests for relief need no further com¬ 
ment since they partake of the nature of the opposition hereinabove stated. 
Opponent WKAT, Inc. considers petitioner's request for stay inconsistent 
with the Commission's policy set forth in the Commission's Orders of 
November 10, 1955. The Commission's earlier rejection of similar 
requests for consolidation, etc. makes, in said opponent's view, it unneces¬ 
sary to elaborate its opposition in this regard. 

• • 

. 

13. Disposition of Petitioner's Request for Leave to Intervene. 

---- . 

The subject request is untimely. As a matter of law, a party in interest— 
cannot intervene as a matter of right after the time specified in Section 

309(b) of the Act, as amended.— 7 That time has long expired, the Miami 

I 

comparative hearings having commenced in January and February, 1954, 
respectively. Petitioner argues that the Commission's November 10th 
action in not staying the subject adjudicatory proceedings and in pronounc- 
ing that it would not consider individual deintermixture petitions until con¬ 
clusion of the newly instituted general rule making proceeding (addressed 
14/ 

—' Our disposition herein makes it unnecessary to consider the thresh- 
hold question whether, as a matter of law, the petitioner ever was a party 
in interest entitled to intervene in the adjudicatory proceeding. 

IK/ 

— Section 309 (b) in pertinent part provides as follows: " . . . parties * 

in interest . . . may acquire the status of a party to the proceeding . . . 
by filing a petition for intervention ... at any time not less than 10 days 
prior to the date of hearing." 


178 

to the problem of possible television channel assignments on an overall 
national basis), apprised petitioner for the first time of the necessity to 
intervene in these proceedings in order to prevent economic injury to itself 
and injury to the public. These arguments do not constitute justification for 
allowing the intervention sought at such a late date. Petitioner has set 
forth no matters showing, in conformance with the requirements of Section 
1.388(b) of our Rules, how its participation will assist us in the deter¬ 
mination of the issues specified in the subject comparative proceedings. 

Said issues do not contemplate interjecting into these adjudicatory proceed¬ 
ings (a) matters before us when considering the advisability of promulgat¬ 
ing rules intended for general applicability or (b) matters related to econ- 
mic injury to existing broadcast services. The matters asserted by peti¬ 
tioner are: the effect of Channel 7 and 10 grants in Miami upon petitioner, 
WGBS-TV, upon UHF service in Miami and the Miami area and thus upon 
the public. Petitioner’s interest therefore does not concern matters liti¬ 
gated in these comparative proceedings. Petitioner, on the contrary, seeks 
prevention of such grants. The threat of economic injury resulting from 
competition through Channel 7 and 10 grants is not a matter foreign to oper¬ 
ators of television stations in the same area; it is inherent in our system of 
allocations. By securing a grant at the time when other city-wise allocated 
television channels are not yet in operation, petitioner who thus reaps 
the benefits of an advantageous position may not later complain — in an 
adjudicatory proceeding involving the licensing of another such channel — 
of a possible loss of such position with the later community absorption of 
such additional channels. Accordingly, petitioner's request for interven¬ 
tion of November 29, 1955 cannot prevail. 

14. Disposition of Request for Stays. Petitioner's subject request for 
a stay of the above-entitled proceedings, as supplemented by that part of 
its December 12, 1955 petition for reconsideration of the Commission's 
November 10, 1955 action denying petitioner's deintermixture request, 
likewise seeking such a stay, is submitted notwithstanding our dismissal 

w 


See footnote 4, supra. 
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5091 of its similar request by Memorandum Opinion and Order of October 
19, 1955 (see par. 7, supra) because of petitioner's 'lack [of] standing to 
demand such relief," inter alia, in view of petitioner's then failure to seek 
intervention. Petitioner contends that our October 19, 1955 dismissal was 
based upon "procedural grounds only" and failed to consider the merits of 
said request. It argues that, as a result of our institution of the new rule 
making proceeding in Docket No. 11532 (FCC 55-1124; 24917), resubmission 
of its subject request of November 29 is justified. Our disposition herein, 
see infra , with due regard to the reasons advanced in support of our Mem¬ 
orandum Opinion and Order of November 10, 1955 (FCC 55-1126; 24919), 
which denied petitioner's rule making request, makes it unnecessary to 
reconsider our ruling of October 19, 1955, appropriate under the circum¬ 
stances then prevailing. 

15. We have recently set forth our views on similar requests for 
relief. See Gulf Coast Broadcasting Company , (FCC 55-1222, Mimeo 

No. 25835); Radio Wisconsin, Inc, etal., (FCC 55-1221, Mimeo No. 25829); 
Evansville Television, Inc. , et al., (FCC 55-1241, Mimeo No. 26417); 
WPTF Radio Company (FCC 55-26; Mimeo No. 26617). We are aware that 
our rulings therein, premised upon these views, relate to areas other 
than the one involved herein. However, no matters have been brought to 
our attention in the instant petition which would require us to reach a dif¬ 
ferent result. In view of the foregoing, petitioner's request of November 
29, 1955 for a stay of the subject comparative proceedings must be denied. 

16. Disposition of Requests for Enlargement of Issues or Conditional 
Grants . The reasons stated hereinabove controlling our disposition of 
petitioner's request for intervention equally apply to petitioner's request 
for remand to the Examiner for hearing on issues (see par. 5, supra) 
which deal with the effect of Channel 7 and 10 grants on petitioner's UHF 

I ■ 

service and that of WGBS-TV, and consequent detriment to the public 
through possible loss or deterioration of these services. The request for 
additional hearing issues as framed is therefore denied. Petitioner further 
requests, in the alternative, that any Channel 7 or 10 construction permit 
be issued subject to termination or modification if the rule making 

i .■ 

i ; ' v'Cyv • 
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proceeding results in the deletion of these channels in Miami. Such con¬ 
dition is unnecessary. An immediate grant in these proceedings can have 
no prejudicial effect upon our newly instituted rule making proceeding in 
Docket No. 11532. Issuance of such construction permits cannot operate 
to negate the Commission's rule making power, should it be determined 
that it is in the public interest to order any station constructed to operate 
on a channel other than Channel 7 or 10 at Miami. This is equally true with 
respect to petitioner and WGBS-TV, should it be determined — as a result 
of said rule making proceeding — that it is in the public interest to order 
that these stations should operate on a channel other than those presently 
assigned to them. Such authority is specifically conferred upon the Commis¬ 
sion by Section 303 (f) of the Act, as amended. Whatever will be our final 
determination in the weighing of the supposititious eventualities inherent in 
our newly instituted general rule making proceeding, a grant at this time in 
the Channel 7 and 10 proceedings would in no way preclude effectuation of 
the final determination to be made. Under such considerations, the sole 
5092 effect of granting either of petitioner's request for issuance of a 
grant in Channel 7 and 10 subject to the condition indicated would be 
further to delay the bringing of additional television services to Miami- 
Fort Lauderdale and the Miami-Fort Lauderdale area. Such action we do 
not consider to be in the public interest. 

17. Accordingly, IT IS ORDERED, That the petition for leave to 
intervene; the petition for stays or for alternative relief, and that portion 
of the petition for reconsideration and for further relief requesting a stay, 
filed by Gerico Investment Company on November 29 and December 12, 

1955, respectively, ARE DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 
Mary Jane Morris, Secretary 

Adopted: January 18, 1956 
Released: January 20, 1956 
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7828 Engineering Statement on behalf of Biscayne Television Corp. in 

opposition to the petition for prompt de-intermixture Order to 
Show Cause and Stay filed on April 14, 1955 and the later amend¬ 
ment to this petition filed on May 4, 1955 by Storer Broadcasting 
Co. and Gerico Investment Co. _ 

PARTI 

The claim of the petitioner that UHF is superior to VHF is unten¬ 
able. I have examined the engineering statements filed in support of the 
above petitions to delete the VHF television original assignments from 
the Miami area and as later modified to leave the present channel 4 
operation of WTVJ unaltered. 

Appendix A of the engineering report of the original petition for 
de-intermixture indicates that the terrain factor for UHF propagation over 
the flat terrain surrounding Miami is somewhat more favorable than the 
propagation figures used by the FCC in estimating UHF contours for allo¬ 
cation purposes using a more average terrain factor. A 6 db factor is 
presented as applicable in going from 50% to 90% of the locations for UHF 
propagation in the Miami area. I wish to point out however, that due to 
the nature of the difference of UHF and VHF frequencies, it is inherent 
that the terrain factor for VHF will be less than for UHF. Particularly so 
if such practical considerations as local shadowing by building, trees and 
houses are considered. The last paragraph of Appendix A claims iha t 
UHF and VHF are equal insofar as terrain factor is concerned. . 

7829 This point does not demonstrate the claimed superiority of UHF; it 
points out that under the conditions claimed the difference between UHF 
and VHF is less in the Miami area than is found to exist in certain other 
areas. The engineering data that these claims are based on was presented 
in the amendment to the petition and an examination of this material 
shows no justification whatsoever for UHF superiority over VHF. It does 
indicate that the vast majority of the measurements were made along roads 
and in areas that are removed from the major residential and populated 
areas of the Miami area and that where measurements were made in the 
built up sections of Miami (only in the north and west residential sections), 
the attenuation of the UHF signal in these areas was almost identical with 
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the average figures used by the FCC. The petitioner elected to disregard 
these measurements which indicated a higher attenuation. 

It is further pointed out by the petitioner that the measured field 
exceeds the FCC predicted value by 5 or 6 db out to approximately the radio 
horizon. Our experience gives us no reason to expect the field on UHF or 
even VHF to exceed the predicted FCC values in flat terrain by a magnitude 
of this amount. Even on straight line-of-sight point to point communica¬ 
tion paths where conditions are made to be as ideal as possible and where 

7830 normal residential and business area attenuation and shadowing of 
the signal does not have to be considered, we would not expect the 
measured fields to exceed the predicted by as great as 6 db. The petition¬ 
er however is making the claim that for a given power UHF received signals 
would be 6 db higher than low band VHF and 3 db higher than high band 
VHF predicted values based on the FCC curves. This advantage is 
claimed to be maintained out to approximately the radio line-of-sight which 
would be approximately 52 miles from a transmitting antenna with effective 
height of 1000 T to a 30* receiving antenna. Appendix B of the engineering 
statement accompanying the original petition states that great strides have 
been made in the design of UHF receivers as to noise figure, gain and sta¬ 
bility. We do not believe anyone is naive enough to claim more favorable 
operation is possible for UHF receivers than for VHF receivers. 

For Grade A service the Third Report assumed that a UHF antenna 
would require a gain of 8 db over a dipole (Footnote 4 in the table for Grade 
A service in Third Report, Appendix B). Such gains are obtainable, but 
infrequently are obtained in practice. 

We object to the use of high gain receiving antennas in any attempt 
to demonstrate a practical superiority of UHF over VHF for public broad- 

7831 cast reception. Such an antenna is a nuisance, requiring careful 
installation. Unless all transmitters are in the same direction, the 
highly directional characteristic of any high gain antenna will require 
either a rotator or multiple antennas to receive more than one station. 

Their inherent narrow band characteristics will often require separate 
antennas for each station. 
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A careful survey of claimed gains for commercial antennas some¬ 
times shows that stated gains are not gain over a dipole but gain over a 
dipole in free space, and on such a basis an antenna actually giving a 
gain of 8 db over a dipole insofar as effectiveness is concerned, is 
erroneously commercially claimed as giving "14 db gain over a dipole". 

It is our judgment that at best we should consider UHF transmission 
lines as 1 db poorer than on VHF channels. 

From Appendices A and B of the petitioners engineering report 
and further development as considered above, the superiority of UHF 
over VHF is optimistically considered to be: 



Advantage 
over 2-6 

Advantage 
over 7-13 

Appendix A (propagation) 

f 6 db 

+ 3 

Dipole antenna 

- 19 

- 10 

Transmission line 

- 1 

- 1 

Total advantage 

- 14 

- 8 


7832 The most optimistic claim actually shows a substantially inferior 
rather than superior service. Using dipole antennas, it will take 2500 
kw to duplicate 100 kw channel 2-6 service, and 1990 kw to duplicate 316 
kw channel 7-13 service. This so called "advantage" is only claimed out 
to radio line-of-sight, a distance of something less than 52 miles for 
transmitting antennas of 1000'. It is not claimed, except over the excep¬ 
tionally flat Florida terrain, subject to no shadowing (unpopulated area). 

We grant that the use of directional receiving antennas giving high 
gain will provide service in areas receiving too low a signal to operate 
receivers using simple antennas. Where such antennas are required, 
they can of course be used on VHF, and have long been extensively used 
in fringe areas. This ignores the many residential communities where 
outdoor antennas cannot be used due to local restrictions. 

However, the suggestion that UHF antennas with gains of 8 db and up 
to 13 db must be used in the Grade A or B service areas, places an addi¬ 
tional burden of $20 to $150 and more upon many thousands of home owners 
who now receive VHF with indoor antennas or the simplest of outdoor 
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antennas. 

Let us consider other so called ’’superiorities” of UHF over VHF 
as listed in Exhibit A. 

7833 Too little UHF operation at high powers is yet in operation to eval¬ 
uate the interference that would exist on UHF if these channels also be¬ 
come widely used. All the latest data shows that transmission by tropo¬ 
spheric scatter is not dependent on frequency, but only on effective radi¬ 
ated power, which must be much higher on UHF than on VHF to provide 
a satisfactory TV broadcast service. 

It is highly significant that when an experimental tropospheric scat¬ 
ter circuit was installed, which is to transmit television from Florida to 
Cuba, a frequency in the UHF band was chosen as most suitable. 

Our experience in communications would not justify any statement 
that the television bands are subject to any appreciable amount of atmos¬ 
pheric noise causing objectionable interference. Also, man-made noise 
is not usually a limitation to television reception, except in built-up areas. 
In such areas much of the claimed superiority of UHF is due to the 
required high gain, and hence highly directional antennas required for 
UHF reception. 

In the Third Report the signal intensity to overcome local noise is 
given as: 

Channel 2-6 68 dbu 

Channel 7-13 71 dbu 

Channel 14-83 74 dbu 

7834 The apparent low noise level is due to the highly directional high 
gain receiving antennas required for UHF reception. 

The engineering statement submitted by petitioner makes an attempt 
to show that UHF is equal or superior to VHF for television service. We 
must, of course, entirely reject the report in its attempt to prove UHF is 
a superior service. UHF service is subject to greater loss of signal due 
to shadowing in built-up areas or wooded areas. UHF receivers cannot 
be entirely equal to VHF receivers in sensitivity, noise factor or stability 
unless they are produced to more exacting specifications, both as to 
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assembly and components than VHF receivers, making a more expensive 
receiver than required for VHF. 

Even in the presence of strong ambient fields, UHF reception re¬ 
quires high gain antennas, necessitating very careful erection and placing 
of the antenna system, again resulting in a higher cost to the public. 

The petitioner states that approximately 48. 5% of the set owners in 
the area have not converted to UHF, (236,300 VHF sets for 121,305 
UHF sets or a total not converted of 114,995 sets). To more clearly show 
what these figures mean in money outlay to the viewing public, the costs 
for conversion must be considered. A conservative figure for the RF 
converter, UHF antenna, installation and initial service call is $75. 

This conservative cost per conversion times 114,995 sets to be converted 

7835 means an additional cost to the viewing public of $8, 624,625 to 
receive UHF on the present sets in the area that have not been converted. 

We are forced to the conclusion that VHF wild provide a better 
service to more people at a lower cost to the public than will UHF. We 
believe this has been well proved in all mixed markets. 

In the amendment to petition dated May 4, 1955 petitioner stated his 
belief "that UHF can survive and prosper in the area if it is not forced to 
compete with more than one VHF station". In addition to the VHF service 
provided by WTVJ in Miami, the area is partially served by two other 
VHF facilities. WJNO-TV, Palm Beach operates on channel 5 with a 
power of 100 kw and an antenna height of 544 T above average terrain. 

The WJNO-TV Grade B contour extends to the south over all of Fort 
Lauderdale and Hollywood or an average distance of 58 miles from the 
antenna site in Lake Park north of Palm Beach. WEAT-TV, West Palm 
Beach, operates on channel 12 with a power of 112 kw and an antenna 
height of 323 T above average terrain. The WEAT-TV Grade B contour 
extends to the south over all of Fort Lauderdale and the northern part of 
Hollywood. The WEAT-TV transmitter is located near the southwest 
corner of West Palm Beach and more than 11 miles closer to Miami than 
the transmitter location of WJNO-TV. It is interesting to note that the 

7836 center of Hollywood is less than 17 miles north of the business center 
of Miami and within 5 miles of the "Miami TV Antenna Form." 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 13,154 [Filed Apr 24, 1956] 

Gerico Investment Co., 

Appellant, 

v. 

Federal Communications Commission, 

Appellee, 

Biscayne Television Corporation, 

Intervenor. 

No. 13,155 

Gerico Investment Company, 

Petitioner, 

v. 

United States of America and 

Federal Communications Commission, 

Respondents, 

Biscayne Television Corporation, 

Intervenor. 

Before: Edgerton, Chief Judge, in Chambers. 

ORDER 

Upon consideration of the joint motion of all the parties in the above 
cases that this Court accept a stipulation governing the time for filing of 
briefs, the time for filing the joint appendix and the manner of prepara¬ 
tion of the joint appendix, and the issues involved in these cases, and it 
appearing that said stipulation has been lodged with the Clerk, it is 

ORDERED that the aforesaid stipulation be approved, and that the 
Clerk be directed to file said stipulation forthwith. 

It is FURTHER ORDERED that this order and the stipulation be 
printed in the joint appendix and shall govern further proceedings in 
these cases. 


Dated: April 24, 1956 
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[ Filed April 24, 1956] 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

GERICO INVESTMENT COMPANY, ) 

Appellant ) Case No. 13154 

FEDERAL COMMUNICATIONS COMMISSION, l 

Appellee, j 

BISCAYNE TE LEVKION CORPORATION, ) 

Intervenor ) 

GERICO INVESTMENT COMPANY, ) 

Petitioner ) Case No. 13155 

V ‘ ) 

UNITED STATES OF AMERICA AND ) 

FEDERAL COMMUNICATIONS COMMISSION, l 

Respondents j 

BISCAYNE TELEVISION CORPORATION, ) 

Intervenor ) 

STIPULATION 

It is hereby stipulated by and between the parties: 

I. That the procedure to govern the filing of briefs and Joint Appen¬ 
dix shall be as follows: 

(a) That the printing and filing of the Joint Appendix shall be 
deferred as hereinafter provided until the printed briefs of the parties 
have been served and filed. 

(b) That appellant-petitioner shall, on or before Tuesday, 

May 1, 1956, serve on the other parties and file with the Court, its 
printed brief. 

(c) That appellee-respondents and intervenor shall, on or 
before Saturday, May 26, 1956, serve on the other parties and file with 
the Court, their multilithed or printed briefs. 

(d) That appellant-petitioner shall, on or before Saturday, 
June 9, 1956, serve on the other parties and file with the Court its printed 
Reply brief. 

(e) That thereafter, the Joint Appendix shall be printed and 
the required number of copies thereof as specified in Rule 18 of the Rules 


of this Court shall be filed with the Court on or before Thursday, June 
14, 1956, The Joint Appendix shall be independently numbered but the 
portions of the record printed therein shall also state the pages of the 
record wherein this material may be found. 

n. Appellant-petitioner and appellee-respondents agree that the 
following questions are presented: 

1. Whether the Commission’s Order of January 20, 1956 
unconditionally granting Channel 7 to intervenor in Miami, Florida, 
particularly at a time when appellant still had pending before the Com¬ 
mission a request for reconsideration of the Commission’s November 
10, 1955 order denying appellant’s rulemaking proposal, constituted an 
unlawful prejudgment of appellant’s deintermixture proposal for Florida 
and portions of Georgia, and a denial of appellant’s rights to due con¬ 
sideration of requested amendments of the Commission’s Rules, in viola¬ 
tion of sections 4 and 6 of the Administrative Procedure Act, and sect ion 
405 of the Communications Act. 

2. Whether the Commission, pending a decision in a general rule- 
making proceeding instituted on November 10, 1955 (Docket 11532), in 
its disposition of appellant’s rule-making petitions and its denial of ap- 

i 

pellant’s requests for intervention, consolidation or stay, with respect 
to the proceedings on intervenor’s application arbitrarily and capriciously 
denied appellant an opportunity to demonstrate that the public interest 
would not be served by the establishment of a second VHF station in 
Miami. 

3. Whether in granting intervenor’s application for a construction 
permit for a VHF television station the Commission unlawfully failed to 
consider or pass upon issues affecting the public interest which were not 
part of the hearing record in the comparative proceeding, but were pre¬ 
sented to the Commission by appellant for its consideration. 

m. Intervenor contends that both appeals should be dismissed for 
lack of jurisdiction; Thus, 

Case No. 13154 presents the following jurisdictional questions: 


1. May the denial of a petition for intervention in and stay of an 
adjudicatory proceeding before the Federal Communications Commission 
properly be appealed to this court pursuant to Sec. 402 (b) (6) of the Com¬ 
munications Act? 

2. May a non-participant in an adjudicatory proceeding before the 
Federal Communications Commission properly appeal from the final deci¬ 
sion in such a proceeding in reliance upon Sec. 402 (b) (6) of the Communi¬ 
cations Act without having filed a petition for reconsideration thereof pur¬ 
suant to Sec. 405 of the Act ? 

Case No. 13155 presents the following jurisdictional questions: 

1. Does the actual issuance of a final decision in an adjudicatory 
proceeding render moot a petition for review of the denial of a motion to 
stay the issuance of such a decision ? 

2. Was the denial of the petition for intervention in the adjudicatory 
proceeding of sufficient finality as to be properly reviewable by this court 
pursuant to Sec. 402 (a) of the Communications Act? 

3. Does the availability of Sec. 402 (b) as a proper avenue of ap¬ 
peal from the issuance of a final decision in an adjudicatory proceeding 
preclude petitioner from relying upon Sec. 402 (a) in an effort to seek re¬ 
view of the denial of its petition for intervention and stay of the adjudicatory 
proceeding to which it was not a party ? 

Intervenor further contends that assuming that either of the two cases 
is properly before the Court, the following questions are presented there- 

ty: 

(1) Is it reversible error for the Commission to deny a petition for 
intervention and stay of an adjudicatory proceeding when such a petition is 
filed by a non-participant in the proceeding some 17 months after the rec¬ 
ord therein has been closed ? 

(2) Does the pendency of a general rule making proceeding reviewing 
the entire nationwide television allocation structure preclude the Com¬ 
mission from making a grant in an independent adjudicatory proceeding 
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in complete conformance with the existing allocation structure? 

Respectfully submitted, 

THE UNITED STATES OF AMERICA 
By Daniel M. Friedman 

FEDERAL COMMUNICATIONS COMM. 
By Richard A. Solomon 

GERICO INVESTMENT COMPANY 
1 By Vernon L. Wilkinson 

BISCAYNE TELEVISION CORPORATION 
By Duke M. Patrick 

April 20, 1956 


[Filed February 2, 1956, U.S. Court of Appeals] 

Gerico Investment Company, 

Petitioner ) 

v j Case No. 13,155 

United States of America ) 

and | 

Federal Communications Commission, ) 

Respondents ) 

PETITION FOR REVIEW 

1. Petitioner, Gerico Investment Company, a corporation doing 
business in the state of Florida and the permittee of UHF television broad¬ 
cast station WITV, Fort Lauderdale, Florida, petitions this Court to re¬ 
view the Memorandum Opinion and Order of the Federal Communications 
Commission, adopted January 18 and released January 20, 1956 (attached 
hereto as Exhibit A), wherein the Commission denied petitioner’s re¬ 
quests (a) for leave to intervene in and (b) for a stay of the Channel 7 
and 10 proceedings in Miami, Florida (petitioner having sought such re¬ 
lief in order that its undisposed of petition to M deintermix” the Miami- 
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Fort Lauderdale area would not be rendered moot by additional interven¬ 
ing VHF grants). The Commission’s simultaneous action (in a separate 
order) granting Channel 7 to Biscayne Television Corporation is the sub¬ 
ject of an appeal filed concurrently herewith under Section 402 (b) of the 
Communications Act as amended (47 U. S.C. Sec. 402 (b)). 

Jurisdiction and Venue 

2. This petition is filed pursuant to Section 402 (a) of the Communi¬ 
cations Act of 1934, as amended (47 U.S.C. Sec. 402 (a)). Sections 2, 

3, and 4 of the Judicial Review Act of 1950 (5 U.S. C. Secs. 1032, 1033 
and 1034), Section 10 of the Administrative Procedure Act (5 U.S. C. Sec. 
1009), and the doctrine enunciated in Cohen v. Beneficial Industrial Loan 
Association , 337 U.S. 541. Venue is in the District of Columbia Circuit 
by virtue of Section 3 of the Judicial Review Act of 1950 (5 U.S. C. Sec. 
1033). 

3. Petitioner is a person aggrieved within the meaning of Section 4 
of the Judicial Review Act of 1950 (5 U.S. C. Sec. 1034) and a person suf¬ 
fering legal wrong within the meaning of Section 10 (a) of the Administra¬ 
tive Procedure Act (5 U. S. C. Sec. 1009 (a)) by the action described in 
paragraph 1, supra. Miami already has one VHF operation (station 
WTVJ on Channel 4 affiliated with CBS). Channel 7 granted to Biscayne 
Television Corporation by a separate Decision released January 20, 1956 
will become an affiliate of NBC. Experience has demonstrated that UHF 
stations are unable to survive in markets served by two VHF stations 
affiliated with the two principal networks. Thus, the grant of Channel 7 
spells the demise of station WITV at Fort Lauderdale and renders moot 

a petition by Gerico for the deintermixture of six principal cities of Flori¬ 
da (including Miami-Fort Lauderdale). That petition was ’"denied” by the 
Commission on November 10, 1955, ”without prejudice” to whatever action 
the Commission finally takes in a general rule making proceeding ordered 
that same day pocket 11532). A timely petition for reconsideration of that 
’’denial” was filed by Gerico on December 12, 1955. That petition is still 
pending before the Commission. In short, the Commission’s actions of 
January 18, 1956, render moot petitioner’s deintermixture proposal and 
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are tantamount to a revocation without a hearing of WITV’s permit for 
Channel 17 in Fort Lauderdale. 

Nature of the Proceedings of Which 

Review is Sought _ 

4. In its spectrum allocation report in May 1945, the Commission 
made it clear that the 13 channels in the VHF band (later reduced to 12), 
which it there set aside for commercial television purposes, would not 
provide a nationwide competitive television service — signal coverage 
and local origination. A substantial portion of the UHF band was accord¬ 
ingly reserved for experimental television purposes. With these addition¬ 
al channels the Commission expected ultimately to achieve its basic ob¬ 
jective of a nationwide competitive television service, and thus discharge 
statutory responsibilities imposed by Sections 303 (g) and 307 (b) of the 
Communications Act. 

5. Throughout the proceeding which culminated in the Sixth Report 
(1948-1952), the goal of a nationwide competitive television service was 
uppermost in the Commissions deliberations and decisions. In that Re¬ 
port, released April 14, 1952, the Commission reiterated its views, still 
currently sound, that the 12 VHF channels were insufficient to provide an 
adequate television structure (particularly in the more populous portions 
of the United States). The Commission accordingly added 70 UHF channels 
(Channels 14 through 83) to the 12 VHF channels (Channels 2 through 13) 
theretofore set aside for television broadcast use. The Commission also 
decided in its Sixth Report that the UHF and VHF channels should be 
’’intermixed” and utilized in the same major markets, on the theory that 
the new UHF channels would thus become ”an integral part of a single 
nationwide television service” (1 RR Pt. HI, p. 91:664). In line with this 
determination the Commission allocated three commercial VHF channels 
(including Channel 4 already licensed to WTVJ) and two commercial UHF 
channels to Miami, Florida; it also allocated two commercial UHF chan¬ 
nels to Fort Lauderdale, Florida, a city some 25 miles north of Miami 
(FCC Rule 3. 606, 1 RR 53:606). The UHF channels were granted in due 
course to particular applicants. Two of these grants have been on the 
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air since 1953, namely, station WITV on Channel 17 in Fort Lauderdale 
(Gerico Investment Company) and station WGBS-TV on Channel 23 in Miami 
(Storer Broadcasting Company). Each of the two unoccupied VHF channels 
(Channels 7 and 10) have been the subject of a comparative hearing. 

6. By the winter and spring of 1955, following the Potter hearings 
in May and June of 1954 and the discontinuance of numerous UHF opera¬ 
tions, it had become apparent that the decision to intermix VHF and UHF 
in the same market was a mistake and that UHF stations, in the absence 
of an assured affiliation with one of the two major networks, could not 
survive in markets served by two or more VHF stations. Numerous pe¬ 
titions were accordingly filed with the Commission proposing a change in 
Commission policy — from that of ’’intermixture” to a policy of ’’deinter¬ 
mixture”, i. e., the reassignment of ungranted VHF channels in markets 
with not more than one VHF operation to other markets where UHF had not 
been able (because of existing VHF stations) to gain a toehold and where 
additional competitive television services were needed. 

7. On March 31, 1955 the Commission, pursuant to four such de¬ 
intermixture petitions, instituted rule making proceedings in Madison- 
Rockford, Peoria, Evansville, and Hartford-Springfield. A fifth area 
was added a few weeks later (Albany-Schenectady-Troy-Vail Mills). On 
April 14 (as supplemented May 4, October 14 and November 4, 1955) 

Gerico Investment Company petitioned the Commission to deintermix the 
Miami-Fort Lauderdale area by deleting the two ungranted VHF channels 

in Miami (Channels 7 and 10), thus making these channels available in other 
parts of Florida where UHF had been unable to obtain a foothold and where 
additional competitive television services were needed, and at the same 
time making possible the continued operation of the two UHF stations in 
the Miami and Fort Lauderdale area and the establishment there of other 
UHF stations now and in the years ahead. 

8. In order that its deintermixture proposal would not be rendered 
moot by any intervening VHF grants, petitioner requested that the Com¬ 
mission ’’forthwith issue appropriate orders” in the Channel 7 and 10 
cases ’’staying all further proceedings in connection with said applications 


and proceedings pending final action by the Commission upon the instant 
petition”. Notwithstanding this prayer the Commission proceeded to 
schedule oral arguments in the Channel 7 and 10 cases, with the five 
rule making cases still undecided. On July 27, 1955 the Acting Chair¬ 
man advised petitioner by letter that it was not appropriate to defer final 
action on the Channel 7 and 10 cases ’’pending action on your petition to 
deintermix the Miami-Fort Lauderdale area”. 

9. On August 30, 1955 Gerico filed a petition for review of the 
July 27 letter, contending that if the action embodied in the letter of July 
27 was Commission action it was arbitrary, capricious and illegal and 
that if it did not represent Commission action, the Commission should 
be directed to act on petitioner’s request for a stay of the Channel 7 
and 10 proceedings (Case No. 12882). With that case pending in this 
Court the Commission on October 20, 1955 released a Memorandum 
Opinion and Order dismissing the stay request on the narrow ground that 
petitioner was not a party to the Channel 7 and 10 cases, and that it lacked 
’’standing” to request a stay, notwithstanding the pendency of its petition 
for deintermixture of the Miami-Fort Lauderdale area, a petition which 
would be rendered moot by any additional VHF grants made before that 
petition is decided by the Commission on its merits. — 

10. On November 10, 1955 the Commission took action on a num¬ 
ber of deintermixture requests, including petitioner’s proposal to dein¬ 
termix Miami-Fort Lauderdale and four other principal cities in Florida. 
It denied those petitions as premature until a general rule making pro¬ 
ceeding ordered that same day had been concluded (Docket 11532). These 
petitions were not decided ”on their merits”. They were denied ’’without 
prejudice”, the orders making it clear that the proponents would be per¬ 
mitted to submit their views on the overall proposal in a general rule 
making proceeding instituted that day, and that thereafter the Commission 

1/ The July 27, 1955 letter having been superceded by the October 20, 
order, this Court on December 16, 1955 dismissed the appeal in Case 
No. 128 82. 
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would be in a position to consider questions concerning specific channel 
assignments in individual communities. Notwithstanding unrebutted al¬ 
legations in the petition that intervening VHF grants would render the 
deintermixture proposal moot, the Commission declined to postpone 
action on the Channel 7 and 10 cases in Miami pending the outcome of 
Docket 11532. 

11. Confronted with these developments Gerico Investment Com¬ 
pany filed three pleadings with the Commission: (1) a petition on Novem¬ 
ber 29, 1955 for leave to intervene in the Channel 7 and 10 proceedings; 

(2) a petition on November 29, 1955 for stays or alternative relief; and 

(3) a petition on December 12, 1955 requesting reconsideration of the 
November 10 "denial" and a stay of the Channel 7 and 10 proceedings. 

On December 15, 1955 Gerico filed comments in the general rule making 
proceeding (Docket 11532). 

12. By Memorandum Opinion and Order adopted January 18 and re¬ 
leased January 20, 1956, leave to intervene was denied along with the 
various requests for a stay. That order is the subject matter of the in¬ 
stant petition for review. Simultaneously therewith the Commission grant¬ 
ed Channel 7 to Biscayne Television Corporation. That action is the sub¬ 
ject matter of a Section 402 (b) appeal which is being filed concurrently here 
with. It is to be noted that the Commission has taken no action on that 
portion of the December 12, 1955 petition requesting reconsideration of 
the November 10 order "denying” Gerico's deintermixture proposal for 
Miami-Fort Lauderdale and other important cities in Florida. 

Grounds Upon Which Review is Sought 

13. Section 4 (d) of the Administrative Procedure Act requires every 
administrative agency to "accord any interested person the right to petition 
for the issuance, amendment, or repeal of a rule". The deintermixture 
petition of April 14, 1955 (as supplemented) sought a modification of Rule 
3. 606, and asked that the status quo be maintained while the petition was 
being considered — so that the petition would not be rendered moot by in¬ 
tervening grants. Section 6 (a) of the Administrative Procedure Act re¬ 
quires every administrative agency to "proceed with reasonable dispatch 
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to conclude any matter presented to it". The Commission’s action in re¬ 
fusing to grant a stay, and to consider the deintermixture petition on its 
merits before taking action which will render the rule making petition 
moot, deprives petitioner of its statutory right to petition for rule mak¬ 
ing. 

14. The Commission’s decision not to stay the Channel 7 grant, with 
a petition by Gerico for reconsideration of the November 10, 1955 ’’denial” 
of its deintermixture proposal still pending and undisposed of, miscon¬ 
strues and nullifies Section 4 (d) of the Administrative Procedure Act which 
confers on any "interested person” the statutory right to petition for amend¬ 
ment of an administrative rule (3. 606), and Section 6 (a) of the Administra¬ 
tive Procedure Act which requires every agency to proceed ’’with reasonable 
dispatch to conclude any matter presented to it”, inasmuch as a Channel 7 
grant will render Gerico’s deintermixture proposal moot. 

15. The Commission’s decision that petitioner, with a rule making 
proposal still pending before the Commission by virtue of Gerico’s Section 
405 petition for reconsideration, could not challenge action which would 
render its rule making proposal moot is erroneous, arbitrary, capri¬ 
cious and illegal. 

16. The Commission’s refusal to withhold additional VHF grants 
in Miami, pending a decision on the merits of Gerico’s deintermixture 
proposal and its petition for reconsideration, is contrary to the stated 
practice of the Commission in other comparable situations and is discrim¬ 
inatory, arbitrary and prejudicial. 

17. The Commission’s refusal to withhold additional VHF grants 
in Miami pending a decision on the merits of Gerico’s deintermixture pe¬ 
tition and its petition for reconsideration deprives it of rights accorded 
by Sections 4 and 6 of the Administrative Procedure Act. 

18. The Commission’s action in refusing to postpone additional 
VHF grants in Miami pending a policy determination on deintermixture 
violates Sections 303 (g) and 307 (b) of the Communications Act and is 
contrary to the public interest. 
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19. The Commission’s failure to stay action in the VHF proceed¬ 
ings in Miami pending a decision on the deintermixture petition of Gerico 
on the merits and its petition for reconsideration constitutes action un¬ 
lawfully withheld and unreasonably delayed, correctable by this Court 
under Section 10 of the Administrative Procedure Act. 

20. The Commission’s denial of Gerico’s deintermixture proposal 
as premature and the Commission’s refusal to consider such request on 
its merits until a general rule making proceeding has been concluded, 
without at the same time staying further VHF grants which will render 
such petition moot , is arbitrary, illegal, capricious and contrary to 
established precedents. 

21. The procedures which the Commission is following prejudge 
petitioner’s rule making proposal and deprive petitioner of its statutory 
and constitutional rights. 

22. The Commission’s action in refusing a stay of further VHF 
grants in Miami pending a decision on deintermixture is tantamount to 
a revocation without a hearing of petitioner’s permit for station WITV 

in contravention of Section 312 of the Communications Act (47 U. S. C. Sec. 
312) and doctrines enunciated in the Sanders case, 309 U. S. 470 (1940). 

23. The Commission’s failure to allow intervention or to grant a 
stay or alternative relief under the circumstances here presented was an 
illegal and arbitrary abuse of discretion. 

Injury to Petitioner 

24. Petitioner is a person aggrieved by the action of the Commis¬ 
sion appealed herein, within the meaning of Section 4 of the Judicial Re¬ 
view Act of 1950 (5 U.S.C. Sec. 1034), and a person suffering legal wrong 
within the meaning of 10 (a) of the Administrative Procedure Act (5 U.S. C. 
1009 (a)) because: 

(a) Petitioner has been denied the right accorded it under 
Section 4 (a) to petition for modification of the Commission’s rules, 
more particularly the Commission’s Table of Television Assignments 
for the Miami-Fort Lauderdale area (Rule 3. 606). 
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(b) The postponement by the Commission of a decision on pe¬ 
titioner’s deintermixture proposal on the merits pending the out¬ 
come of a general rule making proceeding without staying further 
VHF grants in Miami, will require petitioner to terminate its UHF 
operation and will render its deintermixture proposal moot. 

(c) The denial of petitioner’s request for a stay, thus clearing 
the way for a grant of additional VHF channels in Miami, will effec¬ 
tively foreclose the relief sought by Gerico in its petition of April 
14, 1955 (as later supplemented) and will result in serious and ire- 
reparable injury by requiring it to discontinue its television station 
in Miami-Fort Lauderdale. 

(d) Petitioner has been discriminated against and prejudiced 
by a denial of the stays requested in its several petitions contrary 
to practice and procedures adopted by the Commission in analogous 
situations. 

(e) Petitioner has been discriminated against and prejudiced by 
denial of the stays requested in its various petitions prior to a de¬ 
termination by the Commission of a policy with respect to deinter¬ 
mixture. 

(f) Petitioner has been denied the relief sought in its various 
petitions on the erroneous ground that a grant of Channel 7 would 
not render its deintermixture proposal moot. 

Prayer for Relief 

WHEREFORE, petitioner prays that this Court: 

(a) Reverse, set aside, and enjoin the Commission’s actions 
of January 18, released January 20, 1956, (1) refusing leave to 
intervene in and to stay the Channel 7 and 10 proceedings in Miami 
and (2) granting Channel 7 to Biscayne Television Corporation; 

(b) Stay the effective date of the Channel 7 grant to Biscayne 
Television Corporation pending decision on the merits of petitioner’s 
proposal to deintermix the entire state of Florida, including Miami- 
Fort Lauderdale; 
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(c) Postpone the effective date of the Channel 7 grant to 
Biscayne Television Corporation to a date thirty days after the 
Commission disposes of the general rule making proceeding which 
it instituted on November 10, 1955 (Docket No. 11532); 

(d) Remand the case to the Commission to carry out the 
judgment of the Court; and 

(e) Grant such other and further relief as to this Court may 
seem just and proper. 


Respectfully submitted, 

By /s/ James A. McKenna, Jr. 
By. /s/Vernon L. Wilkinson 
Attorneys for 

GERICO INVESTMENT COMPANY 

McKenna & Wilkinson 
* * * 

February 2, 1956. 


[Filed February 2, 1956, U.S. Court of Appeals] 

Gerico Investment Company, 

Appellant ) 

) Case No. 13, 154 

) 

Federal Communications Commission, ) 

Appellee ) 

NOTICE OF APPEAL AND STATEMENT OF REASONS 

THEREFORE 

I. Notice of Appeal 

1. Appellant, Gerico Investment Company, a corporation doing 
business in the state of Florida and the permittee of UHF television sta¬ 
tion WITV, Fort Lauderdale, Florida, hereby gives notice of appeal (1) 
from the Decision by the Federal Communications Commission adopted 
January 18 and released January 20, 1956 granting Channel 7 in Miami, 


Florida to Biscayne Television Corporation, and (2) from the Memoran¬ 
dum Opinion and Order of the Federal Communications Commission, like¬ 
wise adopted January 18 and released January 20, 1956, wherein the Com¬ 
mission denied appellant’s request (a) for leave to intervene in and (b) for 
a stay of the Channel 7 and 10 proceedings in Miami, Florida (Appellant 
having sought such relief in order that its undisposed of petition to ’’de- 
intermix’ 1 the Miami-Fort Lauderdale area would not be rendered moot 
by additional intervening VHF grants). 

n. Jurisdictional Statement 

2. This appeal is taken from the grant of Channel 7 pursuant to the 
provisions of Section 402 (b) (6) and 402 (c) of the Communications Act of 
1934, as amended (47 U.S.C. Secs. 402 (b) (6) and (c)) and Rule 37 of 
the Rules of this Court. The Memorandum Opinion and Order released 
concurrently with the Decision is likewise appealed under Section 402 (b) 

(6), as ancillary to said grant. It is also the subject of a Petition for Re- 
vi ew which is being filed concurrently herewith under Section 402 (a) of 
the Communications Act of 1934. 

3. Appellant (as the permittee of a UHF station serving the Miami- 
Fort Lauderdale area and with a petition pending and not yet disposed of 
to deintermix that area) is a person who is aggrieved and whose interests 
are adversely affected (within the meaning of Section 402 (b) (6) of the Com¬ 
munications Act) by the Commission’s actions described in paragraph 1, 
supra . Miami already has one VHF operation (Station WTVJ on Channel 

4 affiliated with CBS). Channel 7 will be an affiliate of NBC. Experience 
has demonstrated that UHF stations are unable to survive in markets served 
by two VHF stations affiliated with the two principal networks. Thus, the 
grant of Channel 7 spells the demise of Station WITV in Fort Lauderdale 
and renders moot a petition by Gerico for the deintermixture of the six 
principal cities of Florida ( including Miami-Fort Lauderdale). That pe¬ 
tition was "denied’ 1 by the Commission on November 10, 1955, ’’without 
prejudice’’ to whatever action the Commission may finally take in a gen¬ 
eral rule making proceeding ordered that same day (Docket 11532). A 
timely petition for reconsideration of that ’’denial’’ was filed by Gerico on 
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December 12, 1955. That petition is still pending before the Commission. 

In short the Commission’s actions of January 18, 1956 render moot ap¬ 
pellant’s deintermixture proposal and are tantamount to a revocation with¬ 
out a hearing of WITV’s permit for Channel 17 in Fort Lauderdale, Flor¬ 
ida. 

HI. Statement of the Nature of the Commission 
Proceedings _ 

4. In its spectrum allocation report in May 1945, the Commission 
made it clear that the 13 channels in the VHF band (later reduced to 12), 
which it there set aside for commercial television purposes, would not 
provide a nationwide competitive television service — signal coverage 
and local origination. A substantial portion of the UHF band was accord¬ 
ingly reserved for experimental television purposes. With these addi¬ 
tional channels the Commission expected ultimately to achieve its basic 
objective of a nationwide competitive service, and thus discharge statutory 
responsibilities imposed by Section 303 (g) and 307 (b) of the Communica¬ 
tions Act. 

5. Throughout the proceeding which culminated in the Sixth Report 
(1948-1952), the goal of a nationwide competitive television service was 
uppermost in the Commission’s deliberations and decisions. In that Re¬ 
port, released April 14, 1952, the Commission reiterated its views, still 
currently sound, that the 12 VHF channels were insufficient to provide 

an adequate television structure (particularly in the more populous por¬ 
tions of the U nited States). The Commission accordingly added 70 UHF 
channels (Channels 14 through 83) to the 12 VHF channels (Channels 2 through 
13) theretofore set aside for television broadcast use. The Commission 
also decided in its Sixth Report that the UHF and VHF channels should be 
intermixed” and utilized in the same major markets, on the theory that 
the new UHF channels would thus become ”an integral part of a single 
nationwide television service” (1 RR Pt. HI, p. 91:664). In line with 
this determination the Commission allocated three commercial VHF 
channels (including Channel 4 already licensed to WTVJ) and two com¬ 
mercial UHF channels to Miami, Florida; it also allocated two commercial 
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UHF channels to Fort Lauderdale, Florida, a city some 25 miles north 
of Miami (FCC Rule 3. 606, 1 RR 53:606). The UHF channels were granted 
in due course to particular applicants. Two of these grants have been on 
Ihe air since 1953, namely Station WITV on Channel 17 in Fort Lauderdale 
(Gerico Investment Company) and Station WGBS-TV on Channel 23 in Miami 
(Storer Broadcasting Company). Each of the two unoccupied VHF Channels 
(Channels 7 and 10) have been the subject of a comparative hearing. 

6. By the winter and spring of 1955, following the Potter hearings 
in May and June of 1954 and the discontinuance of numerous UHF opera¬ 
tions, it had become apparent that the decision to intermix VHF and UHF 
in the same market was a mistake and that UHF stations, in the absence 
of an assured affiliation with one of the two major networks, could not 
survive in markets served by two or more VHF stations. Numerous pe¬ 
titions were accordingly filed with the Commission proposing a change in 
Commission policy — from that of "intermixture’' to a policy of "deinter¬ 
mixture, " i. e., the reassignment of ungranted VHF channels in markets 
with not more than one VHF operation to other markets where UHF had 
not been able (because of existing VHF stations) to gain a toehold and 
where additional competitive television services were needed. 

7. On March 31, 1 1955 the Commission, pursuant to four such de¬ 
intermixture petitions, instituted rule making proceedings in Madison- 
Rockford, Peoria, Evansville, $pd Hartford-Springfield. A fifth area 
was added a few weeks later (Albany-Schenectady-Troy-Vail Mills). 

On April 14 (as supplemented May 4, October 14 and November 4, 1955) 
Gerico Investment Company petitioned the Commission to deintermix the 
Miami-Fort Lauderdale area by deleting the two ungranted VHF channels 
in Miami (C hainels 7 and 10), thus making these channels available in 
other parts of Florida where UHF had been unable to obtain a foothold and 
vfaere additional competitive television services were needed, and at the 
same time making possible the continued operation of the two UHF stations 
in the Miami and Fort Lauderdale area and the establishment there of 
other UHF stations now and in the years ahead. 



8. In order that its deintermixture proposal would not be rendered 
moot by any intervening VHF grants, appellant requested that the Com¬ 
mission ’’forthwith issue appropriate orders” in the Channel 7 and 10 
cases ’’staying all further proceedings in connection with said applications 
and proceedings pending final action by the Commission upon the instant 
petition. ” Notwithstanding this prayer the Commission proceeded to 
schedule oral arguments in the Channel 7 and 10 cases, with the five rule 
making cases still undecided. On July 27, 1955 the Acting Chairman ad¬ 
vised appellant by letter that it was not appropriate to defer final action on 
the Channel 7 and 10 cases ’’pending action on your petition to deintermix 
the Miami-Fort Lauderdale area. ” 

9. On August 30, 1955 Gerico filed a petition for review of the July 
27 letter, contending that if the action embodied in the letter of July 27 
was Commission action it was arbitrary, capricious and illegal and that 
if it did not represent Commission action, the Commission should be di¬ 
rected to act on appellant’s request for a stay of the Channel 7 and 10 
proceedings (Case No. 12882). With that case pending in this Court the 
Commission on October 20, 1955 released a Memorandum Opinion and 
Order dismissing the stay request on the narrow ground that appellant was 
not a party to the Channel 7 and 10 cases, and that it lacked ’’standing” to 
request a stay, notwithstanding the pendency of its petition for deinter¬ 
mixture of the Miami-Fort Lauderdale area, a petition which would be 
rendered moot by any additional VHF grants made before that petition is 
decided by the Commission on its merits. —^ 

10. On November 10, 1955 the Commission took action on a num¬ 
ber of deintermixture requests, including appellant’s proposal to dein¬ 
termix Miami-Fort Lauderdale and four other principal cities in Florida. 

It denied those petitions as premature until a general rule making pro¬ 
ceeding ordered that same day had been concluded pocket 11532). These 
petitions were not decided ”on their merits. ” They were denied ’’without 

1/ The July 27, 1955 letter having been superceded by the October 20 
order, this Court on December 16, 1955, dismissed the appeal in Case 
No. 12882. 
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prejudice," the orders making it clear that the proponents would be per¬ 
mitted to submit their views on the overall proposal in a general rule 
making proceeding instituted that day, and that thereafter the Commission 
would be in a position to consider questions concerning specific channel 
assignments in individual communities. Notwithstanding unrebutted alle¬ 
gations in the petition that intervening VHF grants would render the de- 
intermixture proposal moot, the Commission declined to postpone action 
on the Channel 7 and 10 cases in Miami pending the outcome of Docket 
11532. 

11. Confronted with these developments Gerico Investment Com¬ 
pany filed three pleadings with the Commission: (1) a petition On November 
29, 1955 for leave to intervene in the Channel 7 and 10 proceedings; (2) a 
petition on November 29, 1955 for stays or alternative relief; and (3) a 
petition on December 12, 1955 requesting reconsideration of the Novem¬ 
ber 10 "denial” and a stay of the Channel 7 and 10 proceedings. On De¬ 
cember 15, 1955 Gerico filed comments in the general rule making pro¬ 
ceeding (Docket 11532). 

12. By Memorandum Opinion and Order adopted January 18 and 
released January 20, 1956, leave to intervene was denied along with the 
various requests for a stay. Simultaneously therewith the Commission 
granted Channel 7 to Biscayne Television Corporation. These actions are 
the subject matter of the instant appeal. It is to be noted that the Commis¬ 
sion has taken no action on that portion of the December 12, 1955 petition 
requesting reconsideration of the November 10 order "denying" Gerico’s 
deintermixture proposal for Miami-Fort Lauderdale and other important 
cities in Florida. 


IV. Allegations of Error 

13. Section 4 (d) of the Administrative Procedure Act requires 
every administrative agency to "accord any interested person the right 
to petition for the issuance, amendment, or repeal of a rule." The de¬ 
intermixture petition of April 14, 1955 (as supplemented) sought a modi¬ 
fication of Rule 3. 606, and asked that the status quo be maintained while 
the petition was being considered — so that the petition would not be 
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rendered moot by intervening grants. Section 6 (a) of the Administrative 
Procedure Act requires every administrative agency to "proceed with rea¬ 
sonable dispatch to conclude any matter presented to it. M The Commission's 
action in refusing to grant a stay, and to consider the deintermixture petition 
on its merits before taking action which will render the rule making peti¬ 
tion moot, deprives appellant of its statutory right to petition for rule 
making. 

14. The Commission's decision not to stay the Channel 7 grant, 
with a petition by Gerico for reconsideration of the November 10, 1955 
"denial" of its deintermixture proposal still pending and undisposed of, 
misconstrues and nullifies Section 4 (d) of the Administrative Procedure 
Act which confers on any "interested person" the statutory right to peti¬ 
tion for amendment of an administrative rule (3. 606), and Section 6 (a) 

of the Administrative Procedure Act which requires every agency to pro¬ 
ceed "with reasonable dispatch to conclude any matter presented to it," 
inasmuch as a Channel 7 grant will render Gerico's deintermixture proposal 
moot. 

15. The Commission's decision that appellant, with a rule making 
proposal still pending before the Commission by virtue of Gerico* s Section 
405 petition for reconsideration, could not challenge action which would 
render its rule making proposal moot is erroneous, arbitrary, capricious 
and illegal. 

16. The Commission's refusal to withhold additional VHF grants 

in Miami, pending a decision on the merits of Gerico’s deintermixture pro¬ 
posal and its petition for reconsideration, is contrary to the stated prac¬ 
tice of the Commission in other comparable situations and is discrimina¬ 
tory, arbitrary and prejudicial. 

17. The Commission's refusal to withhold additional VHF grants in 
Miami pending a decision on the merits of Gerico’s deintermixture peti¬ 
tion and its petition for reconsideration deprives it of rights accorded by 
Sections 4 and 6 of the Administrative Procedure Act. 

18. The Commission's action in refusing to postpone additional 
VHF grants in Miami pending a policy determination on deintermixture 
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violates Sections 303 (g) and 307 (b) of the Communications Act and is con¬ 
trary to the public interest. 

19. The Commission’s failure to stay action in the VHF proceed¬ 
ings in Miami pending a decision on the deintermixture petition of Gerico 
on the merits and its petition for reconsideration constitutes action unlaw- 
iilly withheld and unreasonably delayed, correctable by this Court under 
Section 10 of the Administrative Procedure Act. 

20. The Commission’s denial of Gerico’s deintermixture proposal 
as premature and the Commission’s refusal to consider such request on its 
merits until a general rule making proceeding has been concluded, without 
at the same time staying further VHF grants which will render such peti ¬ 
tion moot , is arbitrary, illegal, capricious and contrary to established pre¬ 
cedents. 

21. The procedures which the Commission is following prejudge 
appellant’s rule making proposal and deprive appellant of its statutory and 
constitutional rights. 

22. The Commission’s action in refusing a stay of further VHF 
grants in Miami pending a decision on deintermixture is tantamount to a 
revocation without a hearing of appellant’s permit for Station WITV in 
contravention of Section 312 of the Communications Act (47 U.S. C. Sec. 

312) and doctrines enunciated in the Sanders case, 309 U.S. 470 (1940). 

23. The Commission’s failure to allow intervention or to grant a 
stay or alternative relief under the circumstances here presented was 
an illegal and arbitrary abuse of discretion. 

24. The Commission’s decision that a grant of Channel 7 was in 
the ’’public interest” was arbitrary and illegal because it ignored unre¬ 
butted allegations that such a grant would destroy two existing UHF serv¬ 
ices now being provided to the Miami-Fort Lauderdale area. 

V. Appellant’s Standing to Appeal 

25. Appellant is a person aggrieved and whose interests are adverse¬ 
ly affected by the actions of the Commission appealed herein, within the 
meaning of Section 402 (b) (6) of the Communications Act of 1934, as 
amended (47 U.S. C. Sec. 402 (b) (6) because: 
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(a) Appellant has been denied the right accorded it under Sec¬ 
tion 4 (a) to petition for modification of the Commission's rules, 
more particularly the Commission's Table of Television Assign¬ 
ments for the Miami-Fort Lauderdale area (Rule 3. 606). 

(b) The postponement by the Commission of a decision on 
appellant's deintermixture proposal on the merits pending the out¬ 
come of a general rule making proceeding without staying further 
VHF grants in Miami, will require appellant to terminate its UHF 
operation and will render its deintermixture proposal moot. 

(c) The denial of appellant's request for a stay, thus clear¬ 
ing the way for a grant of additional VH F channels in Miami, will 
effectively foreclose the relief sought by Gerico in its petition of 

i 

April 14, 1955 (as later supplemented) and will result in serious 
and irreparable injury by requiring it to discontinue its television 
station in Miami-Fort Lauderdale. 

(d) Appellant has been discriminated against and prejudiced 
by a denial of the stays requested in its several petitions contrary 
to practice and procedures adopted by the Commission in analogous 
situations. 

(e) Appellant has been discriminated against and prejudiced by 
denial of the stays requested in its various petitions prior to a deter¬ 
mination by the Commission of a policy with respect to deintermix¬ 
ture. 

(f) Appellant has been denied the relief sought in its various 
petitions on the erroneous ground that a grant of Channel 7 would 
not render its deintermixture proposal moot. 

VI. Prayer for Relief. 

WHEREFORE, appellant prays that this Court: 

(a) Reverse, set aside, and enjoin the Commission's ac-. 
tions of January 18, released January 20, 1956, (1) refusing leave to in¬ 
tervene in and to stay the Channel 7 and 10 proceedings in Miami and (2) 
granting Channel 7 to Biscayne Television Corporation; 
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(b) Stay the effective date of the Channel 7 grant to Biscayne 
Television Corporation pending decision on the merits of petitioner’s 
proposal to deintermix the entire state of Florida, including Miami-Fort 
Lauderdale; 

(c) Postpone the effective date of the Channel 7 grant to Bis¬ 
cayne Television Corporation to a date thirty days after the Commission 
disposes of the general rule making proceeding which it instituted on No¬ 
vember 10, 1955 (Docket 11532); 

(d) Remand the case to the Commission to carry out the judg¬ 
ment of the Court; and 

(e) Grant such other and further relief as to this Court may 
seem just and proper. 

Respectfully submitted, 

/s/ James A. McKenna, Jr. 

/s/ Vernon L. Wilkinson 


McKenna & Wilkinson 
* * * 

Attorneys for Gerico Investment 

Company 

February 2, 1956 
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(i) 


[Nos. 13154 and 13155] 

APPELLANT-PETITIONER’S and APPELLEE-RESPONDENTS’ 
STATEMENT OF QUESTIONS PRESENTED 

Appellant-Petitioner and Appellee-Respondents have agreed that 
the following questions are presented: 

1. Whether the Commission’s Order of January 20, 1956 uncondi¬ 
tionally granting Channel 7 to intervenor in Miami, Florida, particularly 
at a time when appellant still had pending before the Commission a request 
for reconsideration of the Commission’s November 10, 1955 order deny¬ 
ing appellant’s rule-making proposal, constituted an unlawful prejudgment 
of appellant’s deintermixture proposal for Florida and portions of Georgia, 
and a denial of appellant’s rights to due consideration of requested amend¬ 
ments of the Commission’s Rules, in violation of sections 4 and 6 of the 
Administrative Procedure Act, and section 405 of the Communications 
Act. 

2. Whether the Commission, pending a decision in a general rule- 
making proceeding instituted on November 10, 1955 (Docket 11532), in its 
disposition of appellant’s rule-making petitions and its denial of appellant's 
requests for intervention, consolidation or stay, with respect to the pro¬ 
ceedings on intervenor’s application arbitrarily and capriciously denied 
appellant an opportunity to demonstrate that the public interest would not 
be served by the establishment of a second VHF station in Miami. 

3. Whether in granting intervenor’s application for a construction 
permit for a VHF television station the Commission unlawfully failed to 
consider or pass upon issues affecting the public interest which were not 
part of the hearing record in the comparative proceeding, but were pre¬ 
sented to the Commission by appellant for its consideration. 
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APPEALS FROM ORDERS OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT-PETITIONER 


OPINIONS BELOW 

The Commission's Memorandum Opinion and Order (R. 5082-5092) 
of January 18, released January 20, 1956 denying Gerico Investment 
Company’s request for leave to intervene in and for a stay of the Chan¬ 
nel 7 and 10 proceedings in Miami, Florida, is reported in 13 Pike and 
Fischer, Radio Regulations , 423. 1 The Commission's Decision (R. 4971- 

1 Hereinafter cited as RR 
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5081) of January 18, released January 20, 1956 granting Channel 7 to Bis- 
cayne Television Corporation is reported in 11 RR 1113. Three antece¬ 
dent and related actions of the Commission — its Report and Order of No¬ 
vember 10, 1955, its Memorandum Opinion and Order of November 10, 

1955, and its Notice of Proposed Rule Making of November 10, 1955 — 
all dealing with ’’deintermixture, ” are reported in 13 RR 1511, 13 RR 
1522, and 1 RR Pt. I 53:574, respectively. 

JURISDICTIONAL STATEMENT 

Case No. 13,154 is an appeal (1) from the Decision of the Federal 
Communications Commission released January 20, 1956 granting Chan¬ 
nel 7 in Miami, Florida, to Biscayne Television Corporation (R. 4971- 
5081), and (2) from the ancillary Memorandum Opinion and Order of the 
same date denying Gerico’s petition for leave to intervene in and to stay 
the Channel 7 and 10 proceedings in Miami pending the outcome of a gen¬ 
eral television reallocations proceeding now in progress (R. 5082-5092). 
The Notice of Appeal was filed February 2, 1956, pursuant to Section 
402 (b) of the Communications Act of 1934, as amended (47 U.S. C. Sec. 

402 (b)). 

Case No. 13155 is a petition to review the aforesaid Memorandum 
Opinion and Order (R. 5082-5092) of January 18, released January 20, 

1956, wherein the Commission denied Gerico’s petition (a) for leave to 
intervene in and (b) for a stay of the Channel 7 and 10 proceedings in Miami 
(petitioner having sought such relief in order that its proposal to reallocate 
channels in six principal cities in Florida and two in Georgia would not be 
rendered moot by additional intervening VHF grants). The Petition for 
Review was filed February 2, 1956, pursuant to section 402 (a) of the 
Communications Act of 1934, as amended (47 U.S.C. Sec. 402 (a)), Sec¬ 
tions 2, 3, and 4 of the Judicial Review Act of 1950 (5 U. S. C. Secs. 1032, 
1033, and 1034), Section 10 of the Administrative Procedure Act (5 U.S. C. 
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Sec. 1009), and the doctrine of Cohen v. Beneficial Industrial Loan Corp ., 
337 U.S. 541. 

STATEMENT OF THE CASE 

Petitioner-appellant, Gerico Investment Company, 1 is the permit¬ 
tee of television broadcast station WITV, Fort Lauderdale, Florida, serv¬ 
ing southern Florida from the Miami "antenna farm” on UHF Channel 17. 
Storer Broadcasting Company likewise serves southern Florida from the 
same location with station WGBS-TV, Miami, operating on UHF Channel 
23. On April 14, 1955 (as subsequently supplemented) Gerico and Storer 
jointly petitioned the Commission to modify its 1952 table of television 
assignments (Rule 3.606) by removing the two unoccupied VHF channels 
in Miami (Channels 7 and 10) and utilizing them elsewhere in Florida and 
Georgia, thus making Miami-Fort Lauderdale predominantly UHF (with 
one VHF and three or more UHF operations) and at the same time pro¬ 
viding a badly needed third competitive facility in each of four cities (Tam¬ 
pa-St. Petersburg, Jacksonville, Orlando, and Savannah) and an additional 
competitive facility in a fifth market (Brunswick, Georgia). 

By three related orders issued November 10, 1955, the Commission, 
without passing on the overall merits of Gerico-Storer proposal, post¬ 
poned final consideration thereof pending the outcome of a general rule 
making proceeding instituted that same day (Docket 11532). On January 
20, 1956, the Commission granted Channel 7 in Miami to Biscayne Tele¬ 
vision Corporation, without determining whether that grant (in the light 
of important developments since 1952) would serve ”public interest, con¬ 
venience and necessity, ” and comply with the mandates of sections 303 
(g) and 307 (b) of the Communications Act (47 U. S. C. Secs. 303 (g) and 
307 (b)). That action, unless set aside or suspended by this Court, spells 
the demise of two UHF stations in Miami-Fort Lauderdale (each repre¬ 
senting an investment of approximately $1,000,000); it represents the 
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Hereinafter referred to as "appellant" or "Gerico". 
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death knell of UHF in southern Florida (and the scrapping of the public’s 
$10,000,000 extra investment in UHF receiving equipment in that area); 
and it forecloses ultimate favorable action on Gerico’s reallocation pro¬ 
posal for Florida and portions of Georgia. 

Stated in more detail the essential background facts are briefly 
these: In its spectrum allocation report in May 1945, the Commission 
made it clear that the 13 channels in the VHF band (later reduced to 12), 
which it there set aside for commercial television purposes, would not 
provide a nationwide competitive television service — signal coverage and 
local origination. A substantial portion of the UHF band was accordingly 
reserved for experimental television purposes. With these additional 
channels the Commission expected ultimately to achieve its basic objec¬ 
tive of a nationwide competitive television service, and thus discharge sta¬ 
tutory responsibilities imposed by Sections 303 (g) and 307 (b) of the Com¬ 
munications Act. 1 

Throughout the proceeding which culminated in the Sixth Report (1948- 
1952), the goal of a nationwide competitive television service was upper¬ 
most in the Commission’s deliberations and decisions. 2 In that Report, 
released April 14, 1952, the Commission reiterated its views, still cur¬ 
rently sound, 3 that the 12 VHF channels were insufficient to provide an 
adequate nationwide competitive television structure (particularly in the 
more populous portions of the United States). The Commission according¬ 
ly added 70 UHF channels (Channels 14 through 83) to the 12 VHF channels 
(Channels 2 through 13) theretofore set aside for television broadcast use. 
The Commission also decided in its Sixth Report that the UHF and VHF 
channels should be "intermixed” and utilized in the same major markets, 

1 By reason of recent matters before this Court (e.g., Case Nos. 12841 and 12938, 12987 and 12989, 

13034 and 13035 et seq. ). it is believed that the general background facts herein recited scarcely require 
documentation. Supporting data (in exhibit form) were attached to the Application for Interlocutory In¬ 
junction filed by Gerico on February 20, 1955 (Case Nos. 13154 and 13155). See Exhibit D, pp. 2-3. 

3 See Exhibit D, pp. 3-9 (Application for Interlocutory Injunction). 

3 See Exhibit D, pp. 9-14 (Application for Interlocutory Injunction). 
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in the belief that the new UHF channels would thus become "an integral 
part of a single nationwide television service" (1 RR Pt. m, p. 91:664). 

In line with this determination the Commission allocated three com¬ 
mercial VHF channels (including Channel 4 already licensed to Station 
WTVJ) and two commercial UHF channels to Miami, Florida; it also 
allocated two commercial UHF channels to Fort Lauderdale, Florida, 
a city some 25 miles north of Miami (FCC Rule 3. 606, 1 RR 53:606). 

Each of these four UHF channels were granted in due course. Two of 
these grants have been on the air since 1953, namely, station WITV on 
Channel 17 in Fort Lauderdale (Gerico Investment Company) and Station 
WGBS-TV on Channel 23 in Miami (Storer Broadcasting Company). Each 
of the two unoccupied VHF channels (Channels 7 and 10) have been the sub¬ 
ject of a comparative hearing. 

By the winter and spring of 1955, following the Potter hearings in 
May and June of 1954 1 and the discontinuance of numerous UHF opera¬ 
tions, 2 it had become apparent that the decision to intermix VHF and UHF 
in the same market was a mistake and that UHF stations could not sur¬ 
vive in markets served by two or more VHF stations affiliated with the 
two major networks. 3 Numerous petitions were accordingly filed with 
the Commission proposing a change in Commission policy — from that 
of "intermixture" to a policy of "deintermixture", i. e., the reassignment 
of ungranted VHF channels in markets with not more than one VHF oper¬ 
ation to other markets where UHF had not been able (because of existing 
VHF stations) to gain a toehold and where additional competitive television 
services were needed? 

On March 31, 1955, the Commission, pursuant to several such de¬ 
intermixture petitions, instituted rule making proceedings in Madison- 

See Exhibit E (Application for Interlocutory Injunction). 

3 See Exhibit F (Application for Interlocutory Injunction). 

3 See Exhibit G (Application for Interlocutory Injunction). 

4 See Exhibit H (Application for Interlocutory Injunction). 
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Rockford, Peoria, Evansville, and Hartford-Springfield. A fifth area 
was added a few weeks later (Albany-Schenectady-Troy-Vail Mills). In 
selecting these five scattered markets, some with no VHF operations and 
two with a single VHF operation, from a dozen or more petitions then 
pending, the Commission was seeking data on which to predicate a gen¬ 
eral determination of the conditions under which deintermixture was 
feasible and desirable. 1 

Taking cognizance of these actions, Gerico Investment Company and 
Storer Broadcasting Company, on April 14 (as supplemented May 4, Oc¬ 
tober 14, and November 4, 1955), petitioned the Commission to deinter¬ 
mix the Miami-Fort Lauderdale area by deleting the two ungranted VHF 
channels in Miami (Channels 7 and 10), thus making these channels avail¬ 
able in other parts of Florida where UHF had been unable to obtain a foot¬ 
hold and where additional competitive television services were needed, 
and at the same time making possible the continued operation of the two 
UHF stations in the Miami-Fort Lauderdale area and the establishment 
there of additional UHF stations now and in the years ahead (R. 4609-4658, 
4779-4798, 4843-4880, 4890-4893). Gerico-Storer asserted (R. 4616), 
and the allegation has not been controverted, ’’that they will be forced to 
discontinue the operations of WGBS-TV (23) and WITV (17) immediately 
upon termination of their NBC and ABC network affiliations, which will 
occur shortly after the grant of either of the new VHF stations in the area. ” 

The Gerico-Storer proposal, unlike a score or more of other dein¬ 
termixture petitions filed with the Commission during 1955, was not con¬ 
fined to a single city. As amended, it specifically included proposals cov¬ 
ering the six principal cities of Florida (Miami, Fort Lauderdale, Tampa- 
St. Petersburg, Orlando, and Jacksonville), plus two cities in Georgia 
(Savannah and Brunswick). Because of the inability of UHF stations to 
compete effectively in markets served by two or more VHF stations, it 

See Exhibit G, p. 10 (reproduced in printed joint appendix in Case Nos. 12987 and 12989, R. 312). 
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was pointed out in the Gerico-Storer petition that under the Commission’s 
present allocations scheme Miami would (as a practical matter) be limited 
to three stations (all VHF, with none in Fort Lauderdale ), while Tampa-St* 
Petersburg, Orlando, Jacksonville, and Savannah would be restricted to 
two each (all VHF). Under the Gerico-Storer proposal it was pointed out 
that Miami-Fort Lauderdale would have one VHF and two or more (up 
to a maximum of seven) UHF operations; and each of the other cities would 
similarly have a minimum of three competitive services — permitting equal 
outlets for each of the national networks and thus providing competition not 
only in the markets themselves, but on a national basis by the networks. 

In contending that Miami-Fort Lauderdale should become a predom¬ 
inantly UHF market (limited to a single VHF channel), the following ad¬ 
vantages were noted (R. 4609-4658, 4779-4798, 4848-4880, 4890-4893): 

By reason of WITV’s and WGBS’s pioneering, Miami-Fort Lauderdale is 
rapidly being transformed into an all-channel market (in line with desires 

D 

expressed by the Commission in its Sixth Report); the public has a vast 
investment in UHF receivers and antennas (currently in excess of 
$10,000,000 for UHF converters, "bow-tie" antennas, and the extra cost 
of all-channel receivers); Miami (because of its proximity to Havana) is 
suffering serious interference on VHF which will be avoided entirely on 
UHF; 2 the flat terrain of the Miami area is ideally suited for UHF; 2 Miami 
is becoming an important originating point for network programming; 3 
successful UHF operations in Miami would have a tremendously benefi¬ 
cial impact on UHF development nationwide, because advertising agen¬ 
cies, network officials, and set manufacturers visiting the area would 
see at first hand the potentials and advantages of UHF. 

In order that their deintermixture proposal for Florida would not be 
rendered moot by any intervening VHF grants, Gerico-Storer requested 

1 See also Exhibit I (Application for Interlocutory Injunction); for the Court’s information, approximately 
90^> of the sets in the Miami-Fort Lauderdale area are equipped to pick up UHF signals. 

2 See also Exhibit J (Application for Interlocutory Injunction). 

3 See Variety , January 11, 1956 "Everybody Gets Into Florida Swim", 
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that the Commission ’’forthwith issue appropriate orders” in the Channel 
7 and 10 cases ’’staying all further proceedings in connection with said 
applications and proceedings pending final action by the Commission upon 
the instant petition” (R. 4631). Notwithstanding this prayer and repre¬ 
sentations to Congress that no VHF grants would be made in markets 
where deintermixture proposals were pending until the ’’deintermixture 
problem” was resolved, 1 the Commission proceeded to schedule oral ar¬ 
guments in the Channel 7 and 10 cases, with the five rule-making ’’pilot" 
cases still undecided. On July 27, 1955 the Acting Chairman advised 
movant by letter that it was not appropriate to defer final action on the 
Channel 7 and 10 cases "pending action on your petition to deintermix 
the Miami-Fort Lauderdale area”. 2 

On August 30, 1955 Gerico and Storer filed a petition for review of 
fee July 27 letter, contending that if the action embodied in the letter of 
July 27 was Commission action it was arbitrary, capricious and illegal 
and that if it did not represent Commission action, the Commission should 
be directed to act on petitioners’ request for a stay of the Channel 7 and 
10 proceedings (Case No. 12882). With that case pending in this Court 
the Commission on October 20, 1955 released a Memorandum Opinion 
and Order dismissing the stay request on the narrow ground that the pe¬ 
titioners were not parties to the Channel 7 and 10 cases, and that they 
lacked "standing” to request a stay, notwithstanding the pendency of their 
petition for deintermixture of the Miami-Fort Lauderdale area, a petition 
which would be rendered moot by any additional VHF grants made before 
the petition was decided by the Commission on its merits (R. 4881-4884). 3 

1 See Exhibit G, p. 12 (Application for Interlocutory Injunction). 
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This letter is even more astounding, in retrospect, in view of the General Counsel’s subsequent ad¬ 
mission in his brief (p. 10) in the Coastal Bend cases (Nos. 13034 et seq. ) that "grants on VHF channels 
in the communities where deintermixture petitions had been filed were held up" during the pendency 
of the five "pilot" proceedings (March 31 to November 10, 1955). 

3 

The July 27, 1955 letter having been superseded by the October 20 Order, this Court on December 16. 
1955 dismissed the appeal in Case No. 12882. 
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On November 10, 1955 the Commission took action on a number of 
deintermixture requests, including the Gerico-Storer proposal to dein¬ 
termix Miami-Fort Lauderdale and four other principal cities in Florida 
(13 Rft 1522). 1 It denied those petitions as premature until a general 
rule making proceeding ordered that same day (1 HR Pt. I, 53:574) had 
been concluded (Docket No. 11532). These petitions were not decided 
"on their merits". They were denied "without prejudice,"the orders 
making it clear that the proponents would be permitted to submit their 
views on the overall problem in a general rule making proceeding insti¬ 
tuted that day, and that thereafter the Commission would be in a position 
to consider questions concerning specific channel assignments in indivi¬ 
dual communities (13 RR 1522, 1525). Notwithstanding unrebutted alle¬ 
gations. in the petition that intervening VHF grants would render the de¬ 
intermixture proposal moot, the Commission declined to postpone action 
on the Channel 7 and 10 cases in Miami pending the outcome of Docket 
No. 11532. 

Confronted with these developments Gerico Investment Company 
filed three pleadings with the Commission: (1) a petition (R. 4907-4920) 
on November 29, 1955 for leave to intervene in the Channel 7 and 10 pro¬ 
ceedings; (2) a petition (R. 4894-4906) on November 29, 1955 for stays 
or alternative relief (including a request to take evidence on the effect a 
second VHF grant would have on existing UHF operations in the Miami 
area, and whether in the light of such facts and the failure in two-VHF 
station markets of the "intermixture" principle on which the Sixth Report 
was founded, a second VHF grant was "in the public interest"); and (3) 
a petition (R. 4947-4965) on December 12, 1955 requesting reconsidera¬ 
tion of the November 10 "denial" and a stay of the Channel 7 and 10 pro¬ 
ceedings. On December 15, 1955, and February 8, 1956, Gerico filed 
comments and reply comments in the general rule making proceeding 
(Docket No. 11532). 


i 


See Exhibit K (Application for Interlocutory Injunction). 
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By Memorandum Opinion and Order adopted January 18 and re¬ 
leased January 20, 1956, leave to intervene was denied along with the 
various requests for a stay (R. 5082-5092). Simultaneously therewith 
the Commission granted Channel 7 to Biscayne Television Corporation 
(R. 4971-4081). Those actions are the subject matter of the instant 
appeals (Case Nos. 13154 and 13155). 1 An application for a stay of the 
Channel 7 grant pendente lite was denied by this Court on March 9, 1956. 

STATUTES AND RULES INVOLVED 

Pertinent portions of statutes and rules involved are quoted in the 
text of the brief. 


STATEMENT OF POINTS 

1. Section 4 (d) of the Administrative Procedure Act requires every 
administrative agency to ’’accord any interested person the right to peti¬ 
tion for the issuance, amendment, or repeal of a rule. ” The deintermix¬ 
ture petition of April 14, 1955 (as supplemented) sought a modification 
of Rule 3. 606, and asked that the status quo be maintained while the pe¬ 
tition was being considered — so that the petition would not be rendered 
moot by intervening grants. Section 6 (a) of the Administrative Procedure 
Act requires every administrative agency to ’’proceed with reasonable 
dispatch to conclude any matter presented to it. ” The Commission’s ac¬ 
tion in refusing to grant a stay, and to consider the deintermixture peti¬ 
tion on its merits before taking action which will render the rule making 
petition moot, deprives appellant of its statutory right to petition for rule 
making. 


1 At the time the foregoing appeals were taken, the Commission had not yet acted on Gerico's De¬ 
cember 12, 1955 petition for reconsideration of the November 10 order. That petition was denied in 
a Memorandum Opinion and Order released March 1, 1956, and is the subject of a separate protective 
Petition for Review (Case No. 13314). The ultimate decision of this Court in the instant appeals, un¬ 
less predicated on unexpectedly narrow grounds, will probably be dispositive of Case No. 13314. 
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2. The Commission's decision not to stay the Channel 7 grant, 
with a petition by Gerico for reconsideration of the November 10, 1955 
"denial" of its deintermixture proposal still pending and undisposed of, 
misconstrues and nullifies Section 4 (d) of the Administrative Procedure 
Act which confers on any "interested person" the statutory right to pe¬ 
tition for amendment of an administrative rule (3. 606), and Section 6 (a) 
of the Administrative Procedure Act which requires every agency to 
proceed "with reasonable dispatch to conclude any matter presented to 
it, " inasmuch as a Channel 7 grant will render Gerico's deintermixture 
proposal moot. 

3. The Commission's decision that appellant, with a rule making 
proposal still pending before the Commission by virtue of Gerico's Sec¬ 
tion 405 petition for reconsideration, could not challenge action which 
would render its rule making proposal moot is erroneous, arbitrary, 
capricious and illegal. 

4. The Commission’s refusal to withhold additional VHF grants 
in Miami, pending a decision on the merits of Gerico's deintermixture 
proposal and its petition for reconsideration, is contrary to the stated 
practice of the Commission in other comparable situations and is dis¬ 
criminatory, arbitrary and prejudicial. 

9 

i 

5. The Commission's refusal to withhold additional VHF grants in 
Miami pending a decision on the merits of Gerico's deintermixture peti¬ 
tion and its petition for reconsideration deprives it of rights accorded bySec- 
t i o n s 4 and 6 of the Administrative Procedure Act. 

6. The Commission’s action in refusing to postpone additional 
VHF grants in Miami pending a policy determination on deintermixture 
violates Sections 303 (g) and 307 (b) of the Communications Act, and is 
contrary to the public interest. 

7. The Commission's failure to stay action in the VHF proceedings 
in Miami pending a decision on the deintermixture petition of Gerico on 
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the merits and its petition for reconsideration constitutes action unlaw¬ 
fully withheld and unreasonably delayed, correctable by this Court under 
Section 10 of the Administrative Procedure Act. 

8. The Commission's denial of Gerico’s deintermixture proposal 
as premature and the Commission’s refusal to consider such request on 
its merits until a general rule making proceeding has been concluded, 
without at the same time staying further VHF grants which will render 
such petition moot , is arbitrary, illegal, capricious and contrary to es¬ 
tablished precedents. 

9. The procedures which the Commission is following prejudge 
appellant’s rule making proposal and deprive appellant of its statutory 
and constitutional rights. 

10. The Commission’s action in refusing a stay of further VHF grants 
in Miami pending a decision on deintermixture is tantamount to a revoca¬ 
tion without a hearing of appellant’s permit for Station WITV in contra¬ 
vention of Section 312 of the Communications Act (47 U. S. C. sec. 312) 
and doctrines enunciated in the Sanders case, 309 U.S. 470 (1940). 

11. The Commission’s failure to allow intervention or to grant a 
stay or alternative relief under the circumstances here presented was 
an illegal and arbitrary abuse of discretion. 

12. The Commission’s decision that a grant of Channel 7 was in 
the ’’public interest” was arbitrary and illegal because it ignored un¬ 
rebutted allegations that such a grant would destroy two existing UHF 
services now being provided to the Miami-Fort Lauderdale area. 
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SUMMARY OF ARGUMENT 

In its November lO Report and Order the Commission (with two Com¬ 
missioners dissenting) postponed a decision on the overall merits of Ger- 
ico’s reallocation proposal to a general rule-making proceeding instituted 
that same day (Docket 11532). The November 10 ’’denial” and the January 
20 grant are bottomed by the majority on the premise that the Commission 
can subsequently shift a VHF channel which is being used to provide the 
public with an existing service just as readily as it can an allocated but 
ungranted VHF channel. That premise is factually and legally erroneous . 
Intervening expenditures by the public in reliance upon the Channel 7 grant 
and operation in Miami cannot be subsequently ignored by the Commission 
in determining whether Channel 7 should be shifted to some other market 
in Docket 11532, nor in a subsequent show-cause proceeding directed 
against the Channel 7 grantee under Section 316 of the Communications Act. 
Enterprise Co . v. Federal Communications Commission , 13 RR 2033, 2036 
(U.S. App. D. C.), Paramount Television Productions, Inc. , 8 RR 459, 462 
(1952). 

Because of public interest considerations which will thus intervene if 
the Channel 7 grant is allowed to stand, considerations which the Commis¬ 
sion cannot legally ignore when it decides Docket 11532, and any subsequent 
show cause order, the actions of the Commission here challenged in effect 
render Gerico's reallocation proposal moot, without that petition having 
been considered by the Commission on its overall merits, without weigh¬ 
ing its advantages, without findings or adequate reasons, and in the face 
of voluminous data supporting a conclusion that the utilization of Channel 7 
elsewhere will result in the ’’larger use of radio” and a more ’’equitable 
distribution” of facilities between the States and communities. 

Unless the unconditional grant of Channel 7 is set aside or suspended, 
Gerico will thus be deprived of an Ashbacker right (326 U. S. 327) to a de¬ 
termination whether Channel 7 should be utilized in Miami or in other mar¬ 
kets in Florida and Georgia. Delta Airlines v. Civil Aeronautics Board, 


Case No. 12694 (U.S. App^ .D. C.). It will be deprived of rights conferred 
by Sections 4 and 6 of the Administrative Procedure Act (5 U. S. C. Secs. 
1002 (b) and (d), 1005 (a) and (d)) — the right to petition for a change of 
rules, the right to a prompt decision, the right to have all "relevant mat¬ 
ter" considered. 

As of the time the Commission takes affirmative action, by making 
a grant, adopting a rule, or allocating a frequency, it must be in a position 
to find that such action will serve "public interest, convenience, and nec¬ 
essity", the touchstone of all Commission action. Federal Communications 
Commission v. Pottsville Broadcasting Co. , 309 U.S. 134, 137-138 (1940); 
Enterprise Co . v. Federal Communications Commission , 13 RR 2033, 

2036 (U. S. App. D. C. ); Paramount Television Productions, Inc ., 8 RR 
459, 462 (1952). 

Channel 7 was allocated to Miami by the Sixth Report (April 1952). 

At that time, on the basis of facts then before it, the Commission was 
justified in assuming that VHF and UHF stations could co-exist side-by- 
side, that the two types of frequencies would provide a single integrated 
system, that intermixture would encourage a "wider use of radio", and 
that its UHF and VHF allocations in combination would provide an equita¬ 
ble distribution of facilities among the States and communities (statutory 
mandates embodied in Sections 303 (g) and 307 (b) of the Communications 
Act). That assumption was no longer sound in January 1956. From the 
Potter Hearings, the Jones and Plotkin Reports, from data contained in 
the five "pilot" deintermixture proceedings, and from other information 
before it, the Commission knew on January 20, 1956 that the basic prem¬ 
ise of the Sixth Report (that UHF and VHF channels could co-exist side- 
by-side) was no longer valid. 

The situation had already developed to the point on March 31, 1955 
that the Commission decided it was "in the public interest" to institute pro¬ 
ceedings to cure errors and deficiencies in the Sixth Report. On November 
10, 1955, it decided that it needed other additional data before undertaking 
corrective measures (Docket 11532). With that proceeding in progress, it 
could not find on January 20, 1956 that a grant of Channel 7 would serve 
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the "public interest", .particularly in view of the legal and factual error 
under which the majority was proceeding — namely, that an existing VHF 
operation can be shifted just as readily as an ungranted VHF channel With 
UHF stations not functioning in areas served by VHF stations, the Commis¬ 
sion had to look again at Section 307 (b) of the Act, in view of the fact that 
the grant of Channel 7 to Miami will leave Fort Lauderdale without a station 
of its own. 

There was thus a real question on January 20, 1956 whether the utili¬ 
zation of Channel 7 in Miami would serve the public interest. Gerico re¬ 
quested and was denied the opportunity of showing that its use elsewhere 
would better meet the statutory mandates of Sections 303 (g) and 307 (b). 

The Commission did not and (on the basis of its own declarations in the 
March 31 and November 10 rule making orders) could not find on January 
20, 1956 that a grant of Channel 7 in Miami was in the public interest. Being 
unable to make such a finding until Docket 11532 was decided (or until ap¬ 
pellants contentions are found to be erroneous on their merits), the Jan¬ 
uary 20 grant was improperly made. 

On the Commission’s own theory, the Channel 7 grant must be re¬ 
garded as "tentative", i. e., subject to the results of Docket 11532. Since 
Docket 11532 has "top priority" and since the Commission is committed 
to resolving that proceeding within the next several months, a "tentative" 
grant which will tie its hands in Docket 11532 is arbitrary and erroneous. 
This is particularly true where the action granting Channel 7 contained 
none of the conditions similar to those attached to the Hibbing grant 
(BPCT - 1774; Report No. 2049, January 13, 1954). With the Commission 
planning to dispose of Docket 11532, at about the same time that Channel 7 
would normally get on the air in Miami, the "tentative" grant will serve 
no intervening useful purpose. It will merely create legal obstacles should 
the Commission ultimately decide in Docket 11532 that Channel 7 should be 
utilized elsewhere. The Channel 7 grant was, therefore, arbitrary and 


erroneous. 
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ARGUMENT 

Before briefing the legal issues involved in these appeals, we pro¬ 
pose to make three factual matters crystal clear: (1) That the existing 
UHF stations in Miami-Fort Lauderdale will be forced off the air by the 
advent of a second VHF operation in that market (Channel 7), not to men¬ 
tion the impending grant of a third (Channel 10); (2) that any intervening 
VHF grants in Miami, unless suspended or set aside, will render Gerico’s 
reallocation proposal moot; and (3) that the various reallocation proposals 
which the Commission had before it on November 10, 1955 were not con¬ 
sidered and denied on their individual or overall merits. Once these three 
factual premises are clearly established, the illegality of the course of ac¬ 
tion being pursued by a majority of the Commission will become almost 
self-evident. 

L 

UHF Stations Cannot Survive Against Two VHF 
Operations _ 

Miami-Fort Lauderdale presently has three commercial television 
operations — one on VHF (Station WTVJ on Channel 4) and two on UHF 
(Station WITV on Channel 17 and Station WGBS-TV on Channel 23). 1 At 
the present time station WGBS-TV (on Channel 23) is an NBC affiliate. 
Station WTVJ (on Channel 4) is a basic affiliate of CBS. It also has first 
call on ABC programs, with the remainder available to WITV. However, 
with NBC on UHF and with WTV J (because of its CBS affiliation) unable 
to clear numerous ABC shows in live time the viewing public has come to 
recognize that a considerable number of outstanding network shows are 
available on UHF (on Stations WITV and WGBS-TV). It is this fact which 
has produced substantial conversions and the sale of all-channel receivers, 
in ever increasing numbers, in the Miami-Fort Lauderdale market. 

1 The transmitting antennas of all three stations are located at the "Miami antenna farm". Their coverage 
is roughly identical. However, Stations WTVJ and WGBS-TV are licensed to Miami, Station WITV to Fort 
Lauderdale. Miami is in Dade County, Fort Lauderdale in Broward County. 
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All this is changed by the grant of Channel 7 and the impending 
grant of Channel 10. NBC’s agreement with WGBS-TV is cancellable 
on 90 days’ notice. NBC has agreed to transfer its affiliation to the new 
Channel 7 operation of which its present consultant and former president 
is a prominent stockholder (R. 5018). 1 It has already given Storer Broad¬ 
casting Company notice of cancellation. Even now ABC, because of its 
third ranking position as a network and because of the demands of its 
sponsors, gives the existing VHF station (WTVJ) first call on all its 
programs. Those programs which are not cleared by WTVJ are avail¬ 
able to WITV. With the advent of a second VHF station, ABC will continue 
to give WTVJ first call on its programs, and where it is unable to clear 
time on that station will have a second VHF (Channel 7) to which it will 
turn. Only in the event that a program cannot be cleared on eithe r VHF 
station and then only in the event the sponsor is willing to order the Miami - 
Fort Lauderdale market oh UHF, will it be available to WITV. And with 
two VHF stations, rather than onq, on which to seek clearances, the num¬ 
ber left for WITV will be few indeed. So long as there is only one VHF 
station in an area, sponsors know that the UHF stations are receiving a 
substantial portion of the audience. They know from their ’’pulse surveys” 
and otherwise that the UHF audience becomes minuscule when the pro¬ 
grams of the two leading networks (NBC and CBS) and the more popular 
programs of the third network (ABC) are cleared on VHF. Thus, a spon¬ 
sor who is willing to order the market on UHF when there is only one 
VHF station in operation has quite a different attitude with the advent of 
a second VHF. In short, with NBC transferring from UHF to Channel 7 
and with two VHF stations (instead of one) making some time available for 
ABC, WITV will lose substantially all (if not all) of its ABC network pro¬ 
grams. And with the grant of Channel 10, a stay of which was likewise 


1 Biscayne Television Corporation is owned by the Knight and Cox Newspaper Chains, and by Niles 
Trammel. Knight and Cox publish the only metropolitan dailies in Miami; Trammel is the former 
president and now a consultant for NBC. Biscayne will become affiliated with NBC. 
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denied by the Commission in its Memorandum Opinion and Order of Janu¬ 
ary 20, 1956, Gerico (WITV) will lose aU its network programs. 

With the loss of its ABC programs, WITV will lose audience (circu¬ 
lation) which means that it will likewise lose national and regional spot 
adjacencies, local shows and local spots, heretofore "sandwiched in” be¬ 
tween high-rated network programs. It has thus become axiomatic in the 
television industry that without high-rated network programs a UHF loses 
its audience (circulation), without circulation it loses its other sponsors 
(national, regional and local), without sponsors it has no revenues and 
without revenues it cannot continue to operate. Hence, the transfer of NBC 
programs from UHF to VHF (affecting UHF circulation as a whole) and the 
loss by WITV of its ABC programs, along with the attendant loss of other 
revenues dependent on audience, spells its death knell. 

Because of the foregoing economic factors it is likewise axiomatic, 
as experience has painfully demonstrated, that UHF stations are unable 
to survive in markets served by two or more VHF stations affiliated with 
the two principal networks (CBS and NBC), a fact emphasized by Telecast¬ 
ing, Inc. in its request for a stay of the second VHF grant in Pittsburgh 
(Case Nos. 12841, 12938), and by Greylock Broadcasting Company in its 
request for a stay of the second VHF allocation to the Albany-Schenectady- 
Troy area (Case No. 12989). 1 That UHF stations cannot expect to survive 
in markets served by two VHF stations affiliated with the two principal 
networks in borne out by a long list of UHF casualties in the following mar¬ 
kets where the UHF station was forced to go off the air upon the advent of 
the second VHF operation — Buffalo, Kansas City, Dayton, Little Rock, 

St. Louis, Louisville, Battle Creek, Flint, Houston, Duluth-Superior, Port¬ 
land (Maine), Oklahoma City, Milwaukee, Des Moines, Stockton, Tulsa, 
and Providence. This has been true even in markets where UHF got off 
to a head start and where all sets were capable of receiving UHF (e. g., 
Duluth-Superior). The same is true a fortiori in markets (like Miami) 

* This Court was similarly so advised in four other cities (where stays were denied and where the dire 
forecasts proved only too true) — Milwaukee, St. Louis, Tulsa and Providence. 
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with a Tt pre-freeze” VHF operation and where the conversions are not yet 
100% complete. 

Thus, it is clear that the grant of Channel 7 in Miami (constituting 
a second VHF operation in the Miami-Fort Lauderdale area, not to men¬ 
tion a third imminent grant on Channel 10), spells the demise of both UHF 
stations in that area — the substitution of two new VHF services for two 
existing UHF operations. The Commission was so advised (R. 4617) by 
Gerico and Storer in their April 14, 1955 rule making petition as amended — 
a fact which no one has seriously controverted. 

Likewise, in its November 29, 1955 petition for leave to intervene 
in the Channel 7 and 10 proceedings, for a stay thereof, and alternatively 
to have those records reopened to show the effect of the VHF grants on ex ¬ 
isting UHF services , Gerico contended that the UHF stations would be 

m 

forced off the air by additional VHF grants and that the substitution of new 
services for existing services was not in the public interest (R. 4907-4927), 
contentions ignored by the Commission in its Memorandum Opinion and 
Order of January 20, 1956 (R. 5082-5092). For present purposes, there¬ 
fore, the fact cannot be gainsaid that the Commission's action of January 
20, 1956 granting Channel 7 to Biscayne Television Corporation, and its 
action of the same date refusing to stay a grant of VHF Channel 10, sound 
the death knell for both UHF operations in that market — Station WITV and 
Station WGBS-TV. With Station WITV forced off the air, Fort Lauderdale 
and Broward County will be left without originating facilities of their own, 
and a proposal to make that market predominantly UHF will no longer make 
sense, a matter to which we now turn. 
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n. 

The Termination of UHF Operations in the Miami Area 
Will Render Gerico’s Reallocation Proposal Moot 

Gerico’s reallocation proposal of April 14, 1955 (as subsequently 
amended) was not restricted to the Miami-Fort Lauderdale area. It cov¬ 
ered the six principal cities of Florida and two cities in Georgia. That 
proposal would assure Tampa-St. Petersburg, Orlando, Jacksonville and 
Savannah of at least three equally competitive facilities (one for each of 
the three national networks — one more than they have under the present 
"intermixed” allocation table) and would provide Miami-Fort Lauderdale 
with three existing services (one VHF and two UHF) plus additional UHF 
operations now and in the years ahead. In its Orders of November 10, 

1955 the Commission decided that it needed additional nationwide data be¬ 
fore it could dispose of Gerico’s petition on the merits. We do not contend 
that the Commission abused its discretion in reaching that result, if (as 
the dissenting Commissioners pointed out) the Commission had held Ger¬ 
ico’s petition in abeyance while it collected other data in Docket 11532 and 
if it had not taken intervening action which would render the Gerico petition 
moot. But such was not the procedure adopted or contemplated by the ma¬ 
jority of the Commission. Knowing full well that the Gerico petition could 
not be denied "on the merits" by a decision which would stand judicial scrut¬ 
iny, they "denied" the petition "without prejudice," instituted a general rule 
making proceeding in which they agreed to consider such matters (Docket 
11532) and "cleared the decks" for VHF grants while the general proceed¬ 
ing was being held, grants which foreclose favorable action on Gerico’s pro¬ 
posal. 

That the grant of Channel 7 in Miami is tantamount to a denial of Ger¬ 
ico’s reallocation proposal is clear. Contrary to the majority’s view the 
Commission (once the Channel 7 grant becomes "final") is not in a position 
to act upon Gerico’s proposal in the same manner it could prior to the 
grant. The premise of the majority - that granted channels can be shifted 
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as readily as ungranted allocations 1 - is both legally and factually errone¬ 
ous. As the dissenting Commissioners pointed out, in the formulation of 
the Radio Act of 1927 and the Communications Act of 1934 Congress recog¬ 
nized that expenditures in the construction of radio stations (AM, FM and 
TV) would place heavy and undesirable pressures upon the Commission 
at the licensing stage and to avoid just such pressures Congress enacted 
Section 319 of the Communications Act, forbidding construction without a 
permit. Any costly construction of facilities by the Channel 7 grantee in 
Miami ($1,250, 000. 00) cannot but affect the Commission's ultimate judg¬ 
ment in Docket 11532 when it considers for the first time on its overall 
merits Gerico’s deintermixture proposal for Florida and portions of Geor¬ 
gia. This is not idle surmise. The Commission originally rejected several 
deintermixture proposals, subsequently embraced in the proceedings which 
resulted in the November 10 Report and Order, on the sole ground that the 
VHF applicants had spent money prosecuting applications for VHF channels. 
Monona B/casting Co. , 11 RR 477, 479 (1954). Money spent on actual con¬ 
struction would be an even more forceful deterrent. Over the years the 
Commission has been hesitant, and properly so, to disturb the operation of 
existing stations. 

Even assuming that the Commission in Docket 11532 and subsequent 
proceedings could blind itself to expenditures made by the Channel 7 grantee , 
there are public interest considerations which flow from that grant and the 
resulting operation which the Commission cannot legally ignore. As a re¬ 
sult of the Channel 7 grant, viewers on the periphery of the Channel 7 op¬ 
eration in Miami will have made expensive high band VHF receiver instal¬ 
lations (costly outside antennas) with the expectation of receiving and 
continuing to receive at least two VHF services (Channels 4 and 7, with 
the ultimate expectation of receiving Channel 10). To date, with a sub¬ 
stantial number of high-rated network shows available only on UHF, set 

"In our opinion, if deintermixture, even on a partial basis, should finally be determined to be a use¬ 
ful method of resolving the overall problems, the particular communities for its application should not be 
selected merely because of the fortuitous circumstance of whether a VHF station has commenced operation 
in any particular community." Report and Order of November 10, 1955, para. 6 (13 RR 1511, 1516). 
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dealers in the Miami area have made no effort to sell VHF-only sets. The 
public in that area is well aware that a set incapable of picking up UHF is 
only ’’half a set. ” But with the advent of Channel 7, to be followed by 
Channel 10, the public will soon come to realize that substantially all of 
the better programs are available on VHF. Since all-channel receivers 
cost $30 to $50 more retail than does a VHF-only set, plus additional 
costs for a ’’special bow tie” antenna, certain set dealers (in our free en¬ 
terprise system) will endeavor to undersell their competitors by offering 
the consumer VHF sets only. With nothing particular to watch on UHF, 
the Miami-Fort Lauderdale market will again be flooded with VHF-only 
receivers. The value of these sets would be cut in half if Channel 7 were 
subsequently shifted to another area as a result of the general reallocation 
proceeding now well under way (Docket 11532). A proposal at that date 
to require the Miami Channel 7 grantee to operate on UHF so that Channel 
7 could be used to provide additional competitive facilities in the markets 
(as proposed by Gerico) would present far different public interest consid¬ 
erations. Such a proposal would at that stage adversely affect the public 
which had come to -rely on Channel 7 in Miami. The Commission must 
find, at the time it acts on a given proposal , that its adoption is in the 
’’public interest”, a point we cannot too strongly emphasize to the Court. 
Enterprise Co. v. Federal Communications Commission, 13 RR 2033, 

2036 (U. S. App. D. C., Case No. 12577); Paramount Television Produc ¬ 
tions, Inc. , 8 RR 459, 462 (1952). As shown by the long history of the 
Easton-Allentown case in this Court (see 94 U.S. App. D. C. 353), what 
constituted an ’’equitable distribution” at the time of the original grant had 
ceased to be equitable, by reason of intervening factors, upon remand and 
retrial of that case before the Commission. Such intervening public in¬ 
terest factors must be considered. 

Once the public has bought sets and made expensive installations in 
reliance upon Channel 7 in Miami the ” public interest” picture is markedly 
changed. To say, as a majority of the Commission did on November 10 
and January 20, 1956, that if it granted Channel 7 in Miami, it could at 
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a later date compel the permittee to operate on UHF, just as readily as if 
the grant has not been made, is thus both legally and factually erroneous. 
Intervening reliance by the public on a signal from Channel 7 in Miami can¬ 
not be ignored when the Commission ultimately reaches the merits of the 
Gerico reallocation proposal in Docket 11532. Nor can the Channel 7 
grantee’s right to a full hearing under Section 316 of the Act (requiring 
a minimum of two years) be dispensed with. 1 

Even counsel for the Commission, in their brief in the Coastal Bend 
cases (Nos. 13034 et seq .), were forced to recognize that the intervening 
VHF grants may have "some inhibiting effect... on possible actions of 
the general proceeding" (Brief, p. 45). Elsewhere they stated that out¬ 
standing construction permits or licenses are "no insuperable barrier to 
change" (Brief, p. 45). In another plape, they intimated that "show cause" 
proceedings under Section 316 of the Act might be curtailed, and that per¬ 
haps it might have been better if the Commission had "expressly, instead 
of implicitly, conditioned the grants on the outcome of the general proceed¬ 
ing” (Respondents’ Brief, p. 46, and particularly footnote 28). We can 
understand why counsel for the Commission, while these cases are on ap¬ 
peal, would like to "rewrite" the November 10 and subsequent orders. But 
any rewriting must be done by the Commission after a remand by this 
Court. 

Whether a majority of the Commission would or would not have made 
intervening grants while Docket 11532 was in progress, had they been aware 
of the invalidity of their basic premise, we can only speculate. Of one 
thing we can be certain — that the decision not to continue to defer further 
VHF grants in markets where deintermixture was being proposed was 
predicated on an erroneous legal assumption. In reviewing action of an 
administrative agency (as distinguished from that of a district court), its 

1 In a Memorandum Opinion and Order released February 28, 1956 (FCC 56-168), on remand of the 
Rochester Channel 10 case by this Court, the Commission declined to disturb an existing operation pend¬ 
ing hearing, stating (Para. 7): "We have further taken into account the fact that the TV stations of WHEC 
and Veterans commenced actual operations over two years ago and the ’real problems involved of depriv¬ 
ing the public of established service upon which it has come to rely* ". This is a far cry from and a more 
realistic appraisal of public interest factors than the palpably erroneous assertion in the November 10 Re¬ 
port that existing operations can be shifted as readily as ungranted VHF channels. 
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legality or illegality must be tested on the grounds on which the agency 
itself placed its decision. Securities and Exchange Commission v. Chenery 
Corporation , 318 U.S. 80, 87, 88. Since the judgment of the Commission 
not to postpone additional VHF grants is bottomed on an erroneous prem¬ 
ise, a reversal and remand is required under the Chenery doctrine. In so 
remanding these cases, this Court would not be substituting its judgment 
for that of the administrative agency. It would merely be requiring that 
agency to predicate its determination on legally valid premises. 


m. 

The Various Deintermixture Proposals Considered 
by the Commission on November 10, 1955 Were Not 
Denied on Their Individual or Overall Merits _ 

In their briefs and in the oral argument in the Coastal Bend cases 
(Nos. 13034 et seq. ), counsel for the Commission contended that the sev¬ 
eral deintermixture and reallocation proposals which the Commission had 
before it on November 10, 1955 were considered and denied on their indi¬ 
vidual merits. 1 Gerico takes sharp issue with the construction which 
Commission counsel thus seek to place on the November 10 orders. 

On November 10, 1955 the Commission had before it the five "pilot" 
cases on which rule making proceedings and (in some instances) show 
cause hearings 2 had been held, and thirty additional petitions for other 
localities on which no proceedings had been conducted. On that date the 
Commission disposed of those matters in two separate orders. The five 
"pilot" cases were denied "without prejudice" in one Report and Order 
(13 RR 1511); the other thirty petitions were similarly "denied" in a sep¬ 
arate Memorandum Opinion and Order of the same date (13 RR 1522). 
Likewise, on November 10, 1955, the Commission issued a Notice of 

1 FCC Brief, Case Nos. 13034 et seq., pp. 33, 37 , 39; cf. pp. 10, 13, 14, 15, 28. 
o 

See Reply Brief of Petitioners Greylock in Case No. 12989, pp. 7-8. Show cause orders were also 
issued with respect to the other petitions disposed of in the November 10 Report and Order (13 RR 1511). 
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Proposed Rule Making pocket 11532) looking toward an overall review 
of its Sixth Report (1 RR Pt. I, p. 53:573). 1 

An analysis of these three related orders of November 10, 1955 2 
makes it clear that the several deintermixture proposals were not con¬ 
sidered and rejected on their individual merits. After stating that the 
intermixing of VHF and UHF channels was basic to the Sixth Report, 3 
the Commission concluded that "piecemeal" deintermixture should not 
be adopted until the Commission had looked at the problem nationwide 
and had considered other interrelated problems. 4 "The Commission is 
convinced that if lasting solutions to the allocation problems now confront¬ 
ing the development of a nationwide competitive television service are to 
be found, the approach must be nationwide in scope. Accordingly, in 
order to facilitate the orderly examination of a number of possible solu¬ 
tions, the Commission is instituting a general rulemaking proceeding 
[Docket 11532]. Only through such a general proceeding do we believe 
the Commission may thoroughly and effectively treat this matter. Ac¬ 
cordingly , the Commission believes that the public interest would best 
be served by denying the instant requests for deintermixture. Petitioners 
will have the opportunity of participating in the general rulemaking pro¬ 
ceeding and our denial of their petitions is without p rejudice to any action 
the Commission may take as a result of that proceeding." (Para. 8 of 


1 Reproduced as Appendix A to FCC Brief in Case No. 13034 et seq. 

2 Counsel for the Commission in its brief in Case No. 13034 (p. 27) recognized that these three orders 
are interrelated. 

3 "The present system of intermixed channel assignments is basic to the structure of television alloca¬ 
tions established by the Sixth Report and Order” (Para. 7 of Report and Order, 13 RR 1517). In its Sixth 
Report the Commission proceeded on the assumption that VHF and UHF channels could co-exist side by 
side and that UHF would thus become "an integral part of a single, nationwide television service" (1 RR. 
Pt. HI, p. 91:664). It should be noted that there were scores of cities in that Report to which VHF-only 
and UHF-only channels were allocated (Rule 3.606; 1 RR 53:606). In short, deintermixture was utilized 
"in most communities”, not in all communities. 

4 "We believe that any modification ofthe Table of Assignments which would involve significant de¬ 
partures from this system of /intermixed/ assignments requires a thorough re-examination of the entire 
television structure. The inter-relationships between the particular circumstances in specific cases and 
the nationwide television system as a whole cannot be disregarded . In the Commission's opinion, con¬ 
siderations of both fairness and practicability preclude an ad hoc approach such as that suggested by the 
petitioners in these proceedings”. (Para. 7 of Report and Order, 13 RR 1517). 
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Report and Order, 13 RR 1517). 1 

"Accordingly, the Commission does not believe that the institution 
of rule making proceedings in the above-mentioned petitions would be 
warranted at this time. The petitioners will, of course, have full op- 

i 

portunity to submit their views with respect to the over-all, nationwide 
problem in the general rule making proceeding we are instituting today. 
When the Commission may have determined the broad basis of any desir¬ 
able revisions to its present allocation scheme and related rules, it will 
be in a position to consider questions, such as those raised by the subject 
petitions , concerning specific channel assignments in individual commun¬ 
ities or limited areas. " (Para. 5 of Memorandum Opinion and Order, 

13 RR 1525). 

Any possible doubts regarding what the majority did are made clear 
by the dissenting opinions: "The unfortunate result of this method of dis¬ 
posing of the various proposals is that no real consideration is given to 
die merits of any of them" (Commissioner Hyde, 13 RR 1520); "I believe 
these petitions should be disposed of separately upon their individual 
merits" (Commissioner Bartley, 13 RR 1521). The Commission's Broad¬ 
cast Bureau, which actively participated in preparing the November 10 
orders, has characterized them in this fashion: "It is clear from the 
Orders denying the thirty petitions which had been pending, and the five 
petitions on which rulemaking proceedings had been instituted that the 
Commission did not consider these petitions on their merits , but declined 

at this time to consider such petitions which proposed limited solutions 

2 

to the UHF-VHF problems in individual areas. " 

* ”In these circumstances, the Commission believes that the public interest would be served by the 
institution of a general rule making proceeding to consider possible overall solutions to the problem on 
a broad, nationwide basis. All interested parties, including those who have informally tendered proposals 
to the Commission, will have the opportunity of submitting their suggestions in this proceeding. This 
proceeding will, we believe, facilitate an orderly review of the proposals and will afford the Commission 
a sound basis on which it may compare the advantages and disadvantages of the proposals, both among 
themselves and with respect to the present plan, and evaluate them in terms of die opportunities they may 
provide for fuller realization of a nationwide competitive television system" (Para. 7 of Notice of Proposed 
Rule Making, 1 RR, Pt. I. p. 53:574). 

o 

"Opposition to Supplement to Petition for Intervention and for Stay of Further Proceedings", p. 3, filed 
in Gulf Coast Broadcasting Co . (FCC 55-1222). 
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Finally, Chairman McConnaughey, who joined with the majority and 
who therefore should be in a position to state what was and what was not 
decided, advised Congress on February 20, 1956 that the Commission is 
’’still considering deintermixture and no deintermixture proposals have 
been denied — ’’not as of now, no". (Sullivan Transcript of testimony 
before Senate Committee on Interstate and Foreign Commerce, February 
20, 1956, p. 372-373). 

In brief, with all due deference to the Commission’s General Coun¬ 
sel, the various deintermixture proposals were not considered nor re¬ 
jected on their individual merits. The Commission merely concluded 
that the wisdom or unwisdom of deintermixture cannot be decided on a 
city-by-city basis, without first looking at the problem nationwide and 
without first delving into other matters. A general rulemaking proceed¬ 
ing was accordingly instituted for that purpose, as a result of which the 
Commission hoped to ”be in a position to consider questions, such as those 
raised by the subject petitions, concerning specific channel assignments 
in individual communities or limited areas. ” (Para. 5 of Memorandum 
Opinion and Order of November 10, 1955, 13 RR 1522, 1525). 

We can understand the desire of the Commission’s General Counsel 
to ’’rewrite” or ’’reinterpret” the November 10 orders, in which he was 
in some part foreclosed from participating because of the ’’separation of 
functions” principle included in the 1952 amendments to the Communica¬ 
tions Act, and which the Commission is now asking Congress to modify. 

But if those orders are to be ’’rewritten”, that is a function of the Com¬ 
mission, not its General Counsel nor this Court. Securities and Exchange 
Commission v. Chenery Corporation, 318 U.S. 80, 87, 88. 
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IV. 

The Commission’s Actions of January 20, 1956 
Are Illegal and Arbitrary _ 

For the purpose of analyzing the correctness of the Commission’s 
actions of January 20, 1956 here complained of, we thus start with the 
fact (1) that the existing UHF stations in Miami-Fort Lauderdale will be 
forced off the air by the advent of a second VHF operation in that market 
(Channel 7), not to mention the impending grant of a third (Channel 10); 

(2) that any intervening VHF grants in Miami, unless suspended or set 
aside, will render Gerico’s reallocation proposal moot; and (3) that Ger- 
ico’s reallocation proposal has not yet been considered by the Commission 
on its overall merits. If these facts be borne in mind, the illegality of 
the course of action which a majority of the Commission is following 
(over the vigorous objections of the minority) is scarcely debatable. The 
actions complained of deprive Gerico (1) of its statutory right to request 
a change of rules and of its right to a determination thereon on its merits 
rather than a ’’denial” resulting from intervening events within the Com¬ 
mission’s control; (2) of its statutory right to petition for reconsidera¬ 
tion; (3) of its right to the same relief accorded others in identical cir¬ 
cumstances; and (4) of its right to show that an allocation table, based on 
a fundamental premise which events have proved to be unsound, now con¬ 
travenes Sections 303 (g) and 307 (b) of the Communications Act with the 
result that the Channel 7 grant no longer meets the statutory test of 
’’public interest, convenience and necessity. ” 

A. The Commission’s Actions of January 20 Deprive Gerico of a 
Statutory Right to Request a Change in the Allocation Table . — Every 
administrative agency is required by Section 4 (d) of the Administrative 
Procedure Act (5 U.S. C. Sec. 1003 (d)) to ’’accord any interested person 
the right to petition for the issuance, amendment or repeal of a rule, ” 
and by Section 6 (a) of the same Act (5 U. S. C. Sec. 1005 (a)) to ’’proceed 
with reasonable dispatch to conclude any matter presented to it. ” As 
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made clear by the whole pattern of the Administrative Procedure Act, the 
right thus accorded "interested persons" by Section 4 (d) is something more 
than the nake d right to file an appropriate petition, and the right accorded 
by Section 6 (a) is something more than the right to have action on a peti¬ 
tion postponed to some date in the future when the petition is rendered 
moot by intervening factors beyond petitioner's power but within the agen¬ 
cy’s control. 

Pursuant to the foregoing statutory provisions, Gerico filed its rule 
making proposal of April 14, 1955 in which it sought to amend Rule 3. 606 
so as to insure the continuation of UHF in the Miami-Fort Lauderdale area 
and to provide additional competitive facilities in Miami and other portions 
of Florida and Georgia. On November 10, 1955, this petition along with 
some thirty-four others was "denied" without being considered on its in¬ 
dividual merits, on the ground that the problems thus raised could not be 
considered on a city-by-city basis. It was made clear in the November 
10, Orders that these matters would again be considered in the second 
phase of a general reallocation proceeding ordered that same day (Docket 
11532), after the Commission in the initial phase of that proceeding had 
considered other general matters bearing on the plight of UHF. 

Since the Commission’s actions of January 20, 1956, will render moot 
Gerico’s deintermixture proposal (supra, pp. 22-24), not to mention the 
contentions which it is making in Docket 11532, it follows that appellant 
is being deprived of legal rights and safeguards embodied in the Admin¬ 
istrative Procedure Act and the Communications Act of 1934. It is being 
deprived of an Ashbacker type hearing to determine whether Channel 7 would 
best serve the public interest if utilized in Miami (where it will kill off ex¬ 
isting UHF operations and result in no net gain of service) or if utilized in 
other predominantly VHF markets in Florida and Georgia (where it would 
provide a badly needed third competitive service). Ashbacker v. United 
States , 326 U.S. 327 (1945), Delta Air Lines v. Civil Aeronautics Board , 
Case No. 12694 (U.S. App. D. C.). 


*4 
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B. The Commission’s Actions of January 20 Deprive Gerico of its 
Statutory Right to Petition for Reconsideration . — Section 405 of the Com¬ 
munications Act (47 U. S. C. Sec. 405) confers upon a "person aggrieved" 
the right to request reconsideration of adverse action. By a timely peti¬ 
tion filed December 12, 1955, Gerico requested reconsideration of the 
November 10 "denial", pointing out that its proposal related to most of 
Florida and portions of Georgia. The Commission's action of January 20 
granting Channel 7 to Biscayne prejudged Gerico's then pending petition 
for reconsideration of the November 10 "denial" of its deintermixture 
proposal. Certainly, as a minimum, the Commission should have dis¬ 
posed of the petition for reconsideration before it made the Channel 7 grant. 

The petition for reconsideration raised substantial matters. It showed 
that there were scores of cities in the original allocation table (Rule 3. 606 
as adopted in its Sixth Report) to which VHF-only and UHF-only channels 
were allocated; that numerous changes in the Table of Allocations since 
1952 have been approved which had the effect of "deintermixing" particu¬ 
lar markets; that Gerico T s petition was not confined to a given city but in¬ 
stead embraced the principal cities of Florida and portions of Georgia, 
thus rendering inapplicable the chief reason given by the Commission for 
rejecting as premature other "deintermixture proposals"; that the changes 
proposed by Gerico met all mileage requirements and made it possible to 
"drop-in” an additional channel in Brunswick, Georgia; and that Gerico's 
proposal assured each of the six principal cities of Florida of at least one 
additional competitive facility. 

In the December 12 petition for reconsideration, it was further point¬ 
ed out that Gerico's April 14 pleading (as amended) had been improperly 
rejected as a "deintermixture proposal". Deintermixture principles, it 
is true, were advanced as arguments in support of appellant’s proposal. 

But appellant did not propose to delete existing UHF allocations in Tampa- 
St. Petersburg, Orlando, Jacksonville, Savannah and Brunswick, nor the 
existing VHF in Miami-Fort Lauderdale. Gerico pointed out that what the 
Commission failed to recognize is that its "intermixed" table of assignments 
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is becoming a ”de inter mixed table” by the laws of economics — the fact 
that UHF cannot survive in markets with two VHF stations affiliated with 
the two principal networks. These UHF stations are folding, leaving 
nothing but VHF. Thus, in markets with two VHF and two UHF alloca¬ 
tions,. though intermixed on paper , they are deintermixed in practice 
(two VHF-only operations, with no opportunity for further services). 

Under Gerico’s proposal those key cities of Florida would each be as¬ 
sured of an additional service. 

Thus, it was improper to reject Gerico’s rule making petition as 
a ’’deintermixture proposal”. That proposal met mileage requirements, 
it retained UHF paper allocations, just as did the Vail Mills ”drop-in” 
proposal which a majority of the Commission bought on November 10 (see 
Case No. 12989). It added additional VHF channels in markets where there 
are both VHF and UHF allocations, just as did the Vail Mills ’’drop-in”. 1 

C. The Commission’s Actions of January 20 Contravene Estab ¬ 
lished Practice. — In granting Channel 7 on January 20, 1956, without 

j 

first disposing of Gerico’s petition for reconsideration, the Commission’s 
action is diametrically contrary to that taken in analogous situations. The 
Commission’s Hibbing precedent is squarely in point. There the Commis¬ 
sion had denied a rule making proposal to shift Channel 10 from Hibbing, 
Minnesota to Duluth-Superior. The proponent filed a petition for recon¬ 
sideration. While that petition was pending the Commission granted Chan¬ 
nel 10 to an applicant in Hibbing, but in doing so it attached the following 
condition: 

Provided that no construction pursuant to this per¬ 
mit be commenced pending decision by the Commission 
on the petition for reconsideration of its Report and Order 
(FCC 53-1573), released December 1, 1953, in the matter 


1 This Court is under the erroneous impression that the Commission on November 10, 1955, rejected 
all proposals to change Rule 3.606 (Table of Allocations). See Greylock Opinion of February 14, 1956 
(Case No. 12989, p. 4). This is not true . The Commission only "denied" those petitions which it chose 
to label "deintermixture proposals." A dozen or more proposals to "squeeze in" additional allocations by 
shifting channels in accordance with mileage requirements were not dismissed; some of these have since 
been acted upon (e.g., Elmira, N.Y.). 


of amendment of Section 3. 606 of the Commission's 
Rules, filed by Head of the Lakes Broadcasting Com¬ 
pany on December 17, 1953; and that this permit be 
subject to termination by the Commission without hear¬ 
ing in the event final decision upon the above petition 
shall delete the assignment of Channel 10 to Hibbing 
or, subject to such modification of the channel assign¬ 
ment without hearing as may be deemed appropriate by 
the Commission in the event a different channel is sub¬ 
stituted for Channel 10 in Hibbing. 

In its December 12, 1955 petition for reconsideration, Gerico expressly 
requested, as an alternative, that any grants of Channel 7 and 10 contain 
a similar condition (R. 4894-4906). No such condition was inserted in the 
grant here complained of. 

The Commission, in response to inquiries from the Senate Commit¬ 
tee on Interstate and Foreign Commerce, has stated that Docket 11532 has 
"top priority" (Sullivan transcript of February 7, 1956, Hearings, p. 145), 
and that they contemplate a decision somewhere within one to nine months 
(ibid. , pp. 145, 146, 148, 161). A condition attached to the Channel 7 
grant that no construction begin until a decision has been reached in Docket 
11532, in line with past practice, would have protected Gerico's rights. It 
would not have thrown insuperable road-blocks into efforts being made by 
Gerico to provide additional competitive services in Florida. It would not 
have substituted a new station for an existing operation unless and until 
the Commission decides in Docket 11532 that the unoccupied VHF chan¬ 
nels (7 and 10) should remain in Miami. It would not have prejudged the 
merits of Gerico's deintermixture proposal. It would not have deprived 
Fort Lauderdale of its only existing facility (WITV), in contravention of 
section 307 (b) of the Communications Act. As emphasized by Commis¬ 
sioners Hyde and Bartley, due process, common sense and orderly pro¬ 
cedure fully justified a delay in the effective date of the Channel 7 grant 
until the Commission had an opportunity, in a proceeding now in progress, 
to consider 303 (g) and 307 (b) mandates in the light of facts which have 
become known since 1952, rather than on a 1952 assumption which is 
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recognizedly no longer sound. And such delay, by the Commission’s 
own admission, would have only been a matter of a few months. 

D. The Commission is Presently Unable to Find that a Grant of 
Channel 7 is in the ’’Public Interest. ” — The touchstone of all Commis¬ 
sion action is ’’public interest, convenience, and necessity. ” Federal 
Communications Commission v. Pottsville Broadcasting Co. , 309 U. S. 

134, 137-138 (1940). As of the time the Commission takes affirmative 
action , by making a grant, adopting a rule, or allocating a frequency, it 
must find that such action meets this statutory test, a point we cannot too 
strongly emphasize. Enterprise Co. v. Federal Communications Com ¬ 
mission , 13 RR 2033, 2036 (U.S. App. D. C. Case No. 12577). ”If after 
a hearing on an application and prior to final decision, the public interest 
requires a change in the rules which would preclude a grant of the appli¬ 
cation, obviously, such application cannot be granted’’. Paramount Tele ¬ 
vision Productions, Inc ., 8 RR 459, 462 (1952). 

In determining whether proposed action meets this basic criterion, 
the Commission must keep in mind the mandates of Sections 303 (g) and 
307 (b) of the Communications Act, which impose upon the Commission 
the duty of encouraging ’’the larger and more effective use of radio” and 
of providing an ’’equitable distribution of radio service among the several 
states and communities. ’’ (47 U.S. C. Secs. 303 (g) and 307 (b)). 

As pointed out in Gerico’s reallocation proposal, under the Commis¬ 
sion’s present allocation table (Rule 3.606), the cities of Tampa-St. Peters 
burg, Orlando, Jacksonville, and Savannah are each presently limited (by 
economic facts) to two equally competitive facilities — an insufficient num¬ 
ber to provide each of the three national networks with a local outlet. 

Under Gerico’s proposal, each of these markets would have three equally 
competitive facilities, one for each of the national networks. In addition, 
Miami-Fort Lauderdale instead of being limited to three services (all 
VHF) would have that same number, with room for future expansion (one 
VHF and two or more UHF). Moreover, the grant of Channel 7 to Miami 
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means that Fort Lauderdale (and Broward County) will be left without a 
station of its own, action which clearly ignores the requirements of sec¬ 
tion 307 (b). Pinellas Broadcasting Co . v. Federal Communications 
Commission , 13 RR 2058, 2061 (U. S. App. D. C. Case No. 12545); 

WSIX Broadcasting Station , 8 RR 216, 217-218 (1952). 

Under those circumstances, this Court’s statement in Great Western 
Broadcasting Association v. Federal Communications Commission , 68 
App. D. C. 119, 123, is especially apt: ft In any case where it is shown 
that the effect of granting a new license will be to defeat the ability of 
the old licensee to carry on in the public interest, the application should 
be denied unless there are overweening reasons of a public nature for 
granting it. " 1 No "overweening reasons" were given by the Commission 
in its January 20 actions why grants of Channel 7 and 10 should not await 
the outcome of a general reallocation proceeding now in progress in which 
the Commission has assured proponents of deintermixture that their pro¬ 
posals for specific communities will be fully considered on the merits 
(Docket 11532). 

Nowhere to date has the Commission challenged the correctness of 
Gerico Y s contentions that its deintermixture proposal would result in "the 
larger and more effective use of radio" and in a more "equitable distribu¬ 
tion" of facilities (fundamental requirements of Section 303 (g) and 307 
(b)). Efforts to intervene in the Channel 7 and 10 cases to show the un- 
controverted fact that a grant of these channels would mean the demise of 
both UHF stations, and the mere substitution of two new stations for two 


The foregoing language was in no way overruled by the Sanders case, 309 U. S. 470 (1940). In fact, 
it is fully supported by dictum of the Supreme Court in that very decision (at p. 476). 
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existing operations, 1 was summarily rejected in the Memorandum Opin¬ 
ion and Order of January 20, 1956. Such evidence was material to an af¬ 
firmative determination, required by statute, that a grant of Channel 7 
would or would not serve ’’public interest, convenience and necessity. ” 
The Commission’s allocation table was originally promulgated in 
1952 on the basic assumption that the indiscriminate ’’intermixture” of 
UHF and VHF would enable UHF to become ”an integral part of a single 
mtionwide television system, ” and that stations operating on these two 
types of frequencies would coexist in the same markets. The economic 
facts of life have since proved that this basic assumption was false. An 
allocation table which may have met the requirements of Sections 303 (g) 
and 307 (b), at a time when the Commission was justified in assuming that 
UHF could gain a foothold in markets served by two or more, VHF stations, 
is no longer sound in the light of subsequent history showing the invalidity 
of the major premise on which it was predicated. 

In instituting the five pilot deintermixture cases in March and April 
1955 the Commission found that such proceedings looking toward modifi¬ 
cation of existing allocations in those five markets would serve ’’the public 
interest” (Case No. 13034, R. 65). Interested persons were told that the 
Commission was attempting, in those five proceedings, ”to arrive at a 
decision of future policy to be uniformly followed, wherever possible, in 
the effectuation of our Allocation Table for a nationwide television system” 
(Case No. 13034, R. 1220). With the soundness of the Sixth Report thus 
under attack, the Commission held up VHF grants in markets where 

1 In its pleading of November 29, 1955, Gerico asked for a hearing on the following issues: 

(a) To determine whether the grant of any application in this proceeding would, from 
an economic standpoint, so affect the operation of WITV and WGBS-TV as to cause either 
the deterioration of those stations' programming or to deprive the public of those stations' 
program services totally; and if either of the above results be shown, whether the public in¬ 
terest would be better served by the retention of the program services now provided by WTTV 
and WGBS-TV or by the authorization of the service proposed by the applicant. 

(b) To determine the effect that a grant of any of the applications in this proceeding 
would have upon the economic stability, growth, and development of UHF television serv¬ 
ice and stations in the Miami-Fort Lauderdale area and whether, in the light of the facts 
adduced under this issue, a grant of the application would serve the public interest, con¬ 
venience, or necessity. 
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deintermixture proposals were pending (Respondents 1 Brief in Case No. 
13034, pp. 10, 37, 39), just as it refrained from making grants while its 
1945 allocation table was under attack in the proceedings (1948-1952) 
which culminated in the Sixth Report. On November 10, 1955 the Com¬ 
mission found that an even broader investigation into the premises em¬ 
bedded in its Sixth Report was needed. ”. . . it is evident from recent 
experience that a nationwide competitive television service has not been 
realized to the extent contemplated at the time the Commission issued its 
Sixth Report and Order. Many of the smaller communities are without a 
first local outlet and the expansion of multiple, competing services in the 
larger economic and population centers of the country is lagging. Diffi¬ 
culties encountered in achieving successful operation of stations in the 
UHF band have been a significant factor leading to this situation. The 
familiar difficulties presently facing television broadcasters raise ques ¬ 
tions with respect to basic elements o f the standards and principles es¬ 
tablished by the Commission in the Sixth Report and Order” (Paras. 3 
aid 4 of Notice of Proposed Rule Making, 1 RR 53:573). It accordingly 
instituted a general rule making proceeding "to insure that to the extent 
that any of the present difficulties m ay be alleviated by possible revision 
of the present allocation system, such possibilities will be fully explored. ” 
(Para. 5 of Notice of Proposed Rule Making, 1 RR 53:574). The several 
petitioners were assured that the Commission would then be in a better 
position "to consider questions, such as those raised by the subject peti ¬ 
tions , concerning specific channel assignments in individual communities 
or limited areas. " (13 RR 1522, 1525; see also paragraph 9 of Notice 

of Proposed Rule Making, 1 RR 53:575). 

In short, the Commission on November 10, 1955 did not find that 
everything was serene with the Sixth Report. Quite the contrary. It con¬ 
cluded that a general rule making proceeding of even broader scope was 
needed. Having been told in April that the five pilot cases were to be the 
basis for ultimate changes, and the Commission having held up grants, 
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there was no occasion for appellant to request leave to participate in par¬ 
ticular adjudicatory proceedings. If the channel was to be shifted, it would 
be done in the five pilot cases which would serve as; a basis for action in 
the other 30 cases. It was not until a majority of the Commission decided 
to postpone de inter mixture problems to Docket 11532, and to make VHF 
grants in the interim on the erroneous legal premise that such grants 
could be readily shifted after Docket 11532 was decided, that intervention 
in the adjudicat bry proceedings was called for. To reject those petitions 
on the ground that they were untimely, when the UHF operators had been 
led to believe that their proposed changes would be considered and effectu¬ 
ated in the March 31 proceeding, and when such intervention would have 
been unnecessary except for the Commission ’’reversing its field” on No¬ 
vember 1C, 1955 (by postponing individual deintermixture to Docket 11532 
aid by resuming the making of new VHF grants), was more bureaucratic 
than circumstances called for. There was no continuing presumption, 
in the light of intervening developments, that the allocations of the Sixth 
Report were still sound. 

An allocation which may have been ’’equitable when the Commission 
was warranted in assuming that VHF and UHF stations could coexist in 
the same markets is not necessarily valid when that basic assumption has 
been undermined by subsequent experience. In 1952 the Commission al¬ 
located VHF and UHF in combination — with 3 VHF channels plus UHF 

✓ 

channels in Dade County (Miami) and UHF only in Broward County (Fort 
Lauderdale). Had the Commission known that UHF and VHF could not co¬ 
exist one such VHF channel might well have been allocated to Broward 
County under section 307 (b). With UHF allocations rapidly becoming al¬ 
locations on paper , and not in fact, the mandate of 303 (g) and 307{b) of the 
basic statute required the Commission to take another look at its rules 
(which are subordinate to the statute) before blithely finding that a particu¬ 
lar grant was ”in the public interest. ” That the majority did not do, be¬ 
cause they assumed that they could shift an existing operation just as read¬ 
ily as an ungranted channel — a clearly false premise (supra, pp. 20-24). 
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Here, as in L. B. Wilson v. Federal Communications Commission, 

83 U.S. App. D. C. 176 (1948), the Commission has sought to ignore ex¬ 
isting facts until a later date (Docket 11532). In the L. B. Wilson case, 
despite the Commission's contention that its existing rules did not recog¬ 
nize the existence of "daytime skywave" and that such phenomena was then 
under study in a separate proceeding, this Court held that L. B. Wilson 
must be afforded an opportunity to show the existence of interference of 
that type. Here, we asked (with supporting and uncontroverted engineer¬ 
ing affidavits) to show (1) that UHF coverage in the Miami area (because 
of flat terrain and uniform year-around foliage) exceeded the Commission's 
curves, resulting in coverage comparable to that of VHF, and (2) that 
tropospheric interference from Havana on VHF exceeded the Commission's 
predictions and was causing substantial interference on VHF Channel 4 
(and would cause similar interference on VHF Channel 7) — and hence 
that the Miami market should be made a predominantly UHF area. We 
have had no hearing and no decision on these public interest considera¬ 
tions. These considerations are to be weighed in another proceeding now 
in progress (Docket 11532). But as heretofore shown, supra, pp. 16-24, 
the intervening grant of Channel 7 and the impending grant of Channel 10 
will cause the demise of the two UHF stations in this area, and this in 
turn will render the Storer-Gerico proposal moot before any decision is 
reached on its overall merits. 
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V. The Instant Appeals are Distinguishable From The 
Coastal Bend Cases _ 

If the Coastal Bend cases (Nos. 13034 et seq.) are reversed and 
remanded, it would follow a fortiori that the actions challenged in the 
instant appeals must likewise be reversed. However, the converse is 
not necessarily true. A reversal should be ordered in the instant cases 
in any event, because of the following distinguishing features: 

1. In each of the cities involved in the Coastal Bend decision 
(Corpus Christi, Madison, and Evansville), the petitioners were object¬ 
ing to the first VHF grant in their respective markets. As this Court 
knows, from other cases which it has considered, a number of UHF 
stations have managed to "struggle along" against a single VHF outlet 
where the markets are of substantial size (e.g., Rockford, Illinois, 
Albany-Schenectady-Troy, Pittsburgh, Miami-Fort Lauderdale, etc.). 
Experience has shown on the other hand, that UHF stations have not been 
able to continue, except at a loss, upon the advent of a second VHF 
station, where both VHF operations are affiliated with the two principal 
networks. 

2. In the Coastal Bend cases, even if the UHF stations ultimately 
folded, none of those three cities would have been left without a television 
station of its own. They would at least have the new VHF outlet. Such is 
not the case here. Upon the advent of a second VHF in Miami, Station 
WITV will be forced to the wall. This will leave Fort Lauderdale, the 
second fastest growing city in the United States, 1 without a station of 

its own. Hence, this situation is similar to Greylock (Case No. 12989), 
where the second VHF granted to Albany-Schenectady-Troy would leave 
Western Massachusetts (Pittsfield) without a local outlet of its own. This 
fact brings into play the cardinal requirement of Section 307 (b) and one 
of the Commission's basic policies — at least one service to as many 
localities as possible. With the advent of Channel 7 and 10, Miami will 


i 


Fortune , February 1956, pp. 122 et seq. Fort Lauderdale's permanent population is 65,000. 


40 


have three stations (all VHF); Fort Lauderdale will thereby lose its only 
station (Station WITV). 

3. In the Coastal Bend cases, each of the deintermixture proposals 
involved the allocation and use of a single channel. Counsel for the Comm is 
sion argued to this Court that city-by-city de intermixture had been rejected 
in the November 10 Orders. However, Gerico's proposal was not limited 
to one city. It was an area-wide proposal — all of Florida and two cities 

in Georgia. Since the Commission itself invited area-wide allocation 
proposals in its general rule making Order of November 10 (Docket 11532), 
it improperly rejected Gerico’s petition as a single-city proposal. 

4. In the Coastal Bend cases, petitions for reconsideration of the 
November 10 "denial" of their de intermixture proposals were rejected by 
the Commission simultaneously with the grant of the VHF channel to 
which petitioners were objecting. In this case, the Commission consid¬ 
ered only the stay portion of Gerico's December 12 petition for reconsid¬ 
eration of the November 10 ,T denial ,f . The Commission took no action on 
the petition for reconsideration itself until long afterwards. Its action of 
January 20 granting Channel 7, with a Section 405 petition for rehearing 
pending, was highly arbitrary. 

5. In its petition (unlike those involved in Coastal Bend ), Gerico 
submitted engineering affidavits showing that UHF had definite advantages 
over VHF in southern Florida (R. 4609-4658): 

(a) The extent and quality of coverage of areas 
and populations served by UHF stations in the area 
is equal or superior to the coverage of both low-band 
(Channels 2-6) and high-band (Channels 7-13) VHF 
stations. 

(b) In the Miami-Fort Lauderdale area UHF 
channels are capable of providing an improved ser¬ 
vice which is superior to that possible from VHF 
channels with respect to interference considerations. 

(c) In the area, UHF channels are capable of 
superior service with respect to limitations due to 
man-made and atmospheric noise. 
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(d) The distribution of population in the area 
makes possible the attainment of maximum service 
by use of UHF directional antennas, using presently 
available transmitting equipment. 

(e) Seven additional UHF channels are avail¬ 
able for assignment in the Miami-Fort Lauderdale 
area to meet future needs. 

(f) Channels 7 and 10, if deleted from Miami, 
can be assigned elsewhere in Florida and Georgia 
in full compliance with the Commissions Rules 
and Standards and in furtherance of the deintermix¬ 
ture philosophy of allocations. 

The Commission, at no time, has as yet considered the foregoing advant¬ 
age of UHF in Miami ”on the merits”. Those matters are yet to be con¬ 
sidered in Docket 11532, a proceeding now well under way. The Commis¬ 
sion ignored these public interest considerations at the time it granted 
Channel 7 to Biscayne. It made no findings on these vital matters. It 
afforded Gerico no hearing of any kind. 

6. In this case, unlike the Coastal Bend cases, Gerico's April 14 
petition (as amended) was not solely a ”deintermixture” proposal. Irre¬ 
spective of deintermixture, because of interference from Havana and 
tropospheric problems in the South, Gerico urged (with unchallenged 
engineering data in support thereof) that UHF in Miami would provide a 
superior service (R. 4634 et seq). Measurements were submitted show¬ 
ing co-channel interference between Channel 4 in Havana and Miami at a 
level as high as 2 mv/m (66 dbu) desired median field intensity for sub¬ 
stantial periods of time; that tropospheric problems in southern Florida 
were more serious on VHF than the Commission envisaged in its Sixth 
Report (such interference precluding satisfactory reception for substantial 
periods of time at distances up to 200 miles); that channels 4 and 7 are 
both in use in Havana and Channel 7 in Miami will suffer similar inter¬ 
ference when it goes on the air; and that UHF coverage in the Miami area 
(because of the flat terrain) exceeds the Commissions curves. These 
reasons for modifying allocations in Florida (fully supported by engineer¬ 
ing affidavits and uncontroverted to date) were summarily passed over by 
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the Commission when it denied movants deintermixture proposal on 
November 10, "without prejudice" to their subsequent consideration in 
Docket 11532. These public interest considerations were ignored when 
the Commission granted Channel 7 on January 20. The Channel 7 grant, 
unless set aside or suspended, will adversely affect the subsequent con¬ 
sideration of these matters in Docket 11532. No comparable non-deinter¬ 
mixture data were submitted in the Coastal Bend cases. 

CONCLUSION 

For the foregoing reasons the Commission’s action refusing a stay 
of the Channel 7 and 10 proceedings should be reversed, and its action 
granting Channel 7 should be vacated or suspended, pending a decision by 
the Commission in Docket 11532. 

Respectfully submitted, 

James A. McKenna, Jr. 

Vernon L. Wilkinson 

McKENNA & WILKINSON, 

1735 DeSales St., N.W. 

Washington 6, D.C. 

Attorneys for 

Gerico Investment Company 

May 2, 1956 
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STATEMENT OF THE QUESTIONS PRESENTED 

► 

Appellant-Petitioner and Appellee-Respondents have agreed 
* that the following questions are presented: 

1. Whether the Commission *s Order of January 20, 1956 

► 

► unconditionally granting Channel 7 to intervenor in Miami, 
Florida, particularly at a time when appellant still had 

^ pending before the Commission a request for reconsideration of 

► the Commission's November 10, 1955 order denying appellant’s 
rule-making proposal, constituted an unlawful prejudgment 

of appellant's deintermixture proposal for Florida and portions 

► of Georgia, and a denial of appellant's rights to due con¬ 
sideration of requested amendments of the Commission's Rules, 
in violation of sections 4 and 6 of the Administrative 

► Procedure Act, and section 405 of the Communications Act, 

2. Whether the Commission, pending a decision in a 

¥ 

general rule-making proceeding instituted on November 10, 

► 1955 (Docket 11532), in its disposition of appellant's rule- 
making petitions and its denial of appellant's request for 

*■ 

t 

intervention, consolidation or stay, with respect to the pro- 

► ceedings on intervenor's application arbitrarily and capricious¬ 
ly denied appellant an opportunity to demonstrate that the 
public interest would not be served by the establishment of 

i a second VHF station in Miami. 

3. Whether in granting intervenor's application for a 
construction permit for a VHF teletisioa station the Commission 


(i) 





unlawfully failed to consider or pass upon issues affecting 
the public interest which were not part of the hearing 
record in the comparative proceeding, but were presented to 
the Commission by appellant for its consideration. 


(ii) 
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These appeals present the same questions as 
the Coastal Bend cases. Gerico*s attempt to 
distinguish them is without merit. i 14 

CONCLUSION 27 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No, 13,154 

GERICO INVESTMENT COMPANY, Appellant 

v. 

FEDERAL COMMUNICATIONS COMMISSION, Appellee 

BISCAYNE TELEVISION CORPORATION, Intervenor 

No. 13,155 

GERICO INVESTMENT COMPANY, Petitioner 

v. 

UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION, Respondents 

BISCAYNE TELEVISION CORPORATION, Intervenor 

APPEALS FROM ORDERS OF THE FEDERAL COMMUNICATIONS COMMISSION 

BRIEF FOR APPELLEE-RESPONDENT 

JURISDICTIONAL STATEMENT 

Case No. 13,154 is an appeal filed February 2, 1956, 
pursuant to Section 402(b) of the Communications Act of 
1934, as amended, 47 U.S.C. 402(b), (1) seeking review of 
the Decision of the Federal Communications Commission 
adopted January 18 and released January 20, 1956, (R. 4971- 
5081) granting a construction permit on Channel 7 in Miami, 
Florida, to Biscayne Television Corporation (Biscayne) and 
(2) from the Memorandum Opinion and Order of the Federal 
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Coramunications Commission, also adopted January 18 and 
released January 20, 1956, (R. 5052-5029) in which the Com¬ 
mission denied Gerico Investment Company's (Gerico) request 
(a) for leave to intervene in and (b) for a stay of the 
Channel 7 and 10 proceedings in Miami, Florida, pending a 
Commission ruling on Gerico's petition for reconsideration 
of the Commission's denial of Gerico's petition for 

J_/ 

deintermixture. 

Case No. 13,155 is a petition for review filed 
February 2, 1956, in reliance upon Section 402(a) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402(a), 
Sections 2, 3 and 4 of the Judicial Review Act of 1950, 

5 U.S.C. 1032, 1033 and 1034, Section 10 of the Adminis¬ 
trative Procedure Act, 5 U.S.C. 1009, and the doctrine of 


1 / Biscayne, the intervenor here, moved the Court for 
dismissal of this case for lack of jurisdiction. The 
Commission filed a response to the Motion to Dismiss stat¬ 
ing that while the appeal will eventually have to be dis¬ 
missed or denied on the merits, dismissal should follow a 
hearing on the merits. This position was based on the 
fact that the Administrative Procedure Act, Section 2, 
defines a "party" as one "properly seeking and entitled 
as of right to be admitted as a party," and that Gerico's 
lack of status to appeal the Biscayne grant (for failure 
to seek reconsideration under Section 405 of the Communi¬ 
cations Act) could not be determined until the appeal was 
heard on the merits. The Court denied intervenor's Motion 
to Dismiss the 402(b) appeal without prejudice in an order 
of March 9, 1956. 

It may be noted that Gerico has stated in its brief 
that its appeal is based on the denial of a request for 
leave to intervene in the Channel 7 and 10 proceedings, 
and for a stay pending a Commission ruling on the general 
rule making proceedings in Docket 11532 . Appellee feels 
that the distinction makes little difference in the case. 
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Cohen v. Beneficial Industrial Loan Corp .. 337 U.S. 47, to 
review the aforesaid Memorandum Opinion and Order of January 
18, in which the Commission denied Gerico's petition for 
leave to intervene in and for a stay of the Channel 7 and 10 
proceedings in Miami. 

Our position with respect to the Section 402(a) petition 

for review is the same as that with respect to similar peti- 

_ 2 _/ 

tions for review in the Coastal Bend cases. Since the 

denial of intervention and a stay involves the exercise of 
the Commission’s licensing power, and is ancillary to the 
grant or denial of a construction permit, we believe that it 
is properly reviewable only under 402(b). (See Federal 
Communications Commission v. National Broadcasting Co..(K0A ). 
319 U.S. 239). Examination of the legislative history of 
the Communications Act reveals a clear intent by Congress 
that Sections 402(a) and 402(b) should be mutually exclusive, 
and that Section 402(b) should cover all Commission action 
relating to licensing proceedings. See, S. Rep. 44 and 
S. 658, 82nd Cong. 1st Sess., p. 11, 1 Pike & Fischer, R.R. 

JL/ 

10:284. The alternative to this sound statutory scheme 

would be an undesirable situation in which review of the 
grant of the permit would be in this Court in an action to 

2 / Coastal Bend Television Company v. United States, et al .. 
Case Nos. 13,034, 13,035, 13,056, 13,057, 13,038, 13,039, 
13,058, 13,065. 

3/ Hereafter cited only as _ R.R. _. 


which only the Commission is a party, while review of the 

other orders in the licensing proceeding (intervention, 

consolidation, stay, etc.) would be sought against the United 

States, within a different time, and perhaps even in a 

different Court of Appeals. It follows that judicial review 

of Commission broadcast licensing actions must be brought 

_4_/ 

under 402(b). See Metropolitan Television Co . v. United 

States . 95 U.S. App. D.C. 326, 221 F. 2d 879. Therefore, 

Case No. 13,155 should be dismissed. 


4 / See appellee's brief in Coastal Bend cases, page 4, 
footnote 2. 


-5- 


COUNTER STATEMENT OF THE CASE 
It is Gerico’s position (Br. 39-42) that there are sub¬ 
stantial differences between the questions in these cases 

_5/ 

and those in the "deintermixture" cases already briefed 
and argued before this Court en banc on April 18, 1956, In 
view of that position, with which we disagree, and of 
Gerico’s non-record references in its statement, we be¬ 
lieve it important to make clear the nature of the plead¬ 
ings filed with the Commission by Gerico and the precise 
sequence of events. 

On April 14, 1952, the Commission released the Sixth 
Report and Order in Docket Nos. 8736 ^et _a_l (Vol. 1, Part 3 
R.R. 91:599-91:1112) culminating a four year rule making 
proceeding. In that Report and Order the Commission ad¬ 
opted new rules for television broadcast stations and a 

new Table of Assignments of television channel alloca- 

_ 6 / 

tions. Seventy DHF (ultra high frequency) channels 
were made available for television broadcast use, in ad¬ 
dition to the twelve VHF (very high frequency) channels 
formerly available. The Commission, for reasons detailed 
in the Sixth Report, assigned both UHF and VHF channels 
to most communities in the United States. Vol. 1, Part 3 
R.R. 91:661-91:665. This use of both types of channels 

_5/ Case Nos. 13034, 13035; 13056, 13057; 13036?*' 13039; 

13058, 13065; Coastal Bend Television Company v. United 
States ; et al . 

6/ The Table of Assignments is contained in Section 
3.606 of the Rules, 47 CFR 3.606, 1 R.R. 53:602 et seq . 


in one community is commonly called "intermixture. w 

The Table of Assignments allocated two UHF channels, 

JX» 

(17/ and 23, to Fort Lauderdale, Florida, and VHF Channels 
7 / IX* ^ 

2, 4, 7 and 10 and UHF Channels "27 and 33 to Miami, 

Florida, which is approximately twenty-five miles south 

of Fort Lauderdale. It may be noted here that while 

Gerico consistently speaks of the Miami-Fort Lauderdale 

area, Miami and Fort Lauderdale were not combined as 

_ 8 / 

one unit for the allocation of channels. 

In December, 1954, Channel 39 was assigned to Fort 
Lauderdale replacing Channel 23 which, in turn, was as¬ 
signed to Miami, replacing Channel 27. 19 F.R. 8814, 11 

R.R. 1565. At present, stations are in operation on 
Channels 2, 4 and 23 in Miami, and Channel 17 in Fort 
Lauderdale. Storer Broadcasting Company is the per¬ 
mittee of station WGBS-TV on Channel 23 and Gerico is 
the permittee of station WITV on Channel 17. WGBS-TV 

has been in operation since December, 1954, and Gerico*s 

_9/ 

WITV since November 30, 1953. Station WTVJ is in op¬ 
eration on VHF Channel 4, and an educational station 
is in operation on Channel 2. Competing applications for 

7/ In certain instances a group of two or more cities 
have been treated as one unit for the purpose of allocat¬ 
ing channels. For example, see the allocation of channel 
to the hyphenated communities of Brownsville-Harlingen- 
Weslaco, 1 R.R. 53:607. 

8 / Channel 2 is reserved for non-commercial, educational 
use. 

9 / Gerico secured its permit on July 30, 1952. 


Channels 7 and 10 were designated for hearing in 1952. 
On March 31 t 1955, the Commission instituted rule 


making proceedings on five deintermixture proposals re- 

12 / 

lating to other communities. (Docket Nos. 11,238; 
11,333; 11,334; 11,335; 11,336; 13 R.R. 1511). The 
purpose of these five "pilot" proceedings was to determine 
whether a uniform policy could be reached as to the 
desirability and advisability of "selective" deintermix¬ 
ture, i.e., deintermixture in particular communities 
where not more than one commercial VHF station had, as 
yet, commenced operation. On April 14, 1955, Gerico 
and Storer filed the first of a series of petitions 
seeking deintermixture of the Miami channels (R. 4609- 
4658). Contained in this petition were a request to 
delete Channels 4, 7 and 10 (without any proposal as to 

n/ 

where they should be used), to direct the station on 

Channel 4 to show cause why it should not operate on DHF 

Channel 39, and a request for a stay of the Channel 7 

and 10 comparative hearings pending determination of 

10/ "Deintermixture", generally speaking, is a revision 
of channel assignments to remove the use of both types 
of channels in the same community. 

11 / It is not clear on just what channels, if any, the 
winning applicants in the Channel 7 and 10 proceedings 
were to operate under the proposal. 
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12 / 

the deintermixture proposal. It was contended that such 
deintermixture was the only feasible solution to the basic 
UHF problem (R. 4617), because UHF stations could not com¬ 
pete effectively with two VHF stations or, indeed, with 
even one VHF station. 

On May 4, 1955, petitioners filed a "Petition for 
Prompt Consideration, Amendment to Petition for Deinter¬ 
mixture, Order to Show Cause and Stay." (R. 4780-4798). 
This petition modified the original proposal to the ex¬ 
tent that the request for a show cause order against the 

12/ On August 30, 1955, Gerico and Storer filed a petition 
for review in this Court in Case No. 12,882, Storer Broad ¬ 
casting Company and Gerico Investment Company v. United 
States of America and Federal Communications Coarinission , 
alleging this request for a stay had been denied by a 
letter dated July 21, 1955, addressed to them from the 
Acting Chairman of the Commission. The Commission first 
moved to dismiss this petition on the ground that such 
letter did not constitute official Commission action. No 
action was taken on this motion. On November 10, 1955, 
the Commission issued a Memorandum Opinion and Order which, 
following the policy laid down in the five pilot cases, 
denied the petition for deintermixture filed by Gerico and 
Storer. The Commission then moved the Court to dismiss 
the petition for review on the ground of mootness, since 
the Commission had denied the petition for deintermixture 
without making grants on Channels 7 and 10. This motion 
was granted by the Court over the objections of Gerico 
and Storer. Gerico’s suggestion (Br. 8, footnote 3) that 
the reason for the dismissal was merely that the July 27, 
1955 letter had been superseded by an Order of October 
20 formally denying the request for a stay, is incorrect. 

In fact, this Court subsequently dismissed that portion 
of the Petition for Review in Case No. 13,020, Storer 
Broadcasting Co . v. United States , which sought review 
of the October 20, 1955 Order on the same ground of 
mootness. 
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Channel 4 station was withdrawn, on the ground that this 
would expedite the requested deintermixture of the Miami 
channels. Petitioners here suggested that DHF stations 
might be able to compete with one VHF station (R. 4781-2). 
It was also alleged that the Southern Florida area, 
because of the unusual terrain and other engineering 
considerations, was especiallyadaptsdto the use of UHF 
frequencies. Petitioners again requested selective de¬ 
intermixture, contending that this was the only feasible 
answer to the economic problems of UHF stations. 

On June 30, 1955, petitioners filed a ’’Reply to 

Opposition to Petition for Deintermixture and Stay" 

13/ 

(R. 4813-4842), in which their proposal is termed 

both "partial deintermixture," (R. 4813) and "selective 

deintermixture" (R. 4830-4832). While petitioners still 

requested that Channels 7 and 10 be removed from Miami 

and utilized elsewhere, they failed to suggest where 

these channels should be used (R. 4827). 

On October 14, 1955, petitioners filed a "Supplement 

to Petition for Deintermixture and Stay" (R. 4849-4880). 

This Supplement amends the petition to include a proposal 

14/ 

for reallocation of Channels 7 and 10 to other cities, 

13/ We have omitted recitation of the pleadings filed 
in opposition to the Storer-Gerico petitions in order to 
preserve continuity in the discussion of the basic plead- 
ings. & 

14 / Petitioners here make the anoi&alous request for the 
intermixture of Brunswick, Georgia, adding a VHF channel 
where there have been designated only UHF channels. 

Another VHF station is proposed to be added in Jackson¬ 
ville. 
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based on proposals made by another party in another rule 
making petition filed with the Commission. On November 4, 
1955, petitioners filed a "Further Supplement to Petition 
for Deintermixture and Stay" (R. 4890-4893). This Sup¬ 
plement amends the petition to include a new proposal for 
allocations of channels which would change the allocations 
proposed in the October 14 amendment by dropping out some 
of the channels. No explanation wcsfgiven for the new 
proposal except for citing an economic report stating 
that few, if any, markets can be expected to support more 
than four stations. 

On November 10, 1955, the Commission adopted a 

15/ 

Memorandum Opinion and Order, Commissioners Hyde and 
Bartley dissenting, in which it denied the "pilot" 
petitions seeking deintermixture of particular commun¬ 
ities. It is this Memorandum Opinion and Order of which 
review has been sought in the cases heard by this Court 
en banc on April 18, 1956. On November 10, 1955, the 
Commission also adopted a separate Memorandum Opinion 
and Order denying the petitions for deintermixture filed 
by Storer and Gerico and a number of other parties, on 

which no notices of proposed rule making had been is- 
16 / 

sued. These petitions, on which no rule making proceed¬ 
ings had been held, were denied for essentially the same 
15/ 13 R.R. 1511 

r5~ / 13 R.R. 1522. Gerico has sought review of this action 
and the Commissions subsequent denial of a petition for 
reconsideration in Gerico Investment Co . v. United States . 
Case No. 13,314. 
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reasons as the petitions in the "pilot" cases, in which 
notices of proposed rule making had been issued, comments 
received, and oral argument heard. This ground was es¬ 
sentially that the problem of revision of the allocation 
table could not be approached on the basis of separate 
petitions designed to alleviate conditions in an individ¬ 
ual community or a limited area, but must be approached 

17 / 

on a nationwide basis. 

The Commission simultaneously, on November 10, 1955, 
adopted a Notice of Proposed Rule Making instituting a 
new general rule making proceeding to receive suggestions 
for a nationwide improvement of the allocation table 
(Docket 11532; 20 F.R. 8501; 1 R.R. 53:573-575). A de¬ 
tailed discussion of the many possibilities for solving 
the broad overall problem appears in this notice. Em¬ 
phasis was given to the fact that the Commission at this 
time was not interested in individual city assignments, 
but rather, in arriving at the best nationwide plan. The 
notice thus stated, "At a later date, when the Commission 
has determined the general nature of any revisions to the 

rr/ it may be noted here that the Storer-Gerico petition 
was not denied "without prejudice”. The Commission did 
state that "The petitioners will, of course, have full 
opportunity to submit their views with respect to the 
overall, nationwide problem in the general rule making 
proceeding we are instituting today.” (13 R.R. 1525.) 

The five "pilot” petitions had been denied "without 
prejudice to any action the Commission may take as a 
result of that /general rule making7 proceeding" (13 
R.R. 1511, 15177. 
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present allocation scheme which it would be desirable to 
adopt, it will then be in a better position to consider 
comments relating to specific channel assignments proposed 
for individual communities.” 

On November 29, 1955, Gerico filed a petition to in¬ 
tervene in the Miami Channel 7 and 10 proceedings (R. 4907), 
a petition to stay or remand to the Examiner the Channel 7 
and 10 proceedings pending a determination of the general 
rule making proceedings in Docket 11532 (R. 4895), and 
another petition to reconsider the November 10 denial of 

its deintermixture petition and for a stay pending such 

.18/ 

reconsideration (R. 4947). On January 20, 1956, the 
Commission, with Commissioners Hyde and Bartley dissenting, 
issued a Memorandum Opinion and Order denying intervention 
and a stay (R. 5082). The Commission also issued a sep¬ 
arate Decision on the same day in the comparative hearing 

for Channel' 7 granting Biscayne's application for a con- 

19/ 

struction permit on Channel 7 (R. 497). On March 1, 

1956, the Commission issued an order denying, inter alia . 

t 

the Gerico petition for reconsideration of the November 
10, 1955 order on the merits. 


18/ The Channel 7 and 10 comparative proceedings had been 
in hearing status for some time, and Initial Decisions by 
the respective Examiners had been issued in each proceeding. 
19 / No final decision has been adopted to date in the 
Channel 10 comparative hearing proceeding. 
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SUMMARY OF ARGUMENT 

The instant‘cases are, in all significant respects, 
on all fours with the appeals heard by this Court en 
banc on April 18, 1956, ( Coastal Bend Television Co . v. 

United States , 13034, 13035; et al). Gerico, like the ap- 

4.. • . 

pellants in the earlier cases, is a UHF station seeking re¬ 
view of a VHF grant and of the Commission's denial of its 
requests for a stay of that grant and for intervention in 
the adjudicatory proceeding. It has also presented the 
.same issues for determination by this Court as were pre¬ 
sented in the previous cases. The only point of differ¬ 
ence — and it is one whifch does not affect the disposi¬ 
tion of the matter — is that Gerico has not here sought 
review in a consolidated appeal of the Commission's denial 
of its petition for deintermixture, 

Gerico's attempt to distinguish these cases from 
the Coastal Bend cases is based upon irrelevant distinc¬ 
tion. Indeed, Gerico's request for an interlocutory in¬ 
junction herein was denied by this Court in an order en¬ 
tered March 9, 1956 w on the authority of the opinion en¬ 
tered February 14, 1956, in Coastal Bend Television Com ¬ 
pany v. Federal Communications Commission , et al.,” des¬ 
pite Gerico’s insistence that there were significant dif¬ 
ferences. In order to avoid an unnecessary imposition 
upon the Court, we do not restate all of the arguments 
contained in our brief in the Coastal Bend cases, but 
urge upon the basis of that brief (with which Gerico's coun¬ 
sel is familiar), that the present appeals are without merit. 
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ARGDMENT 

THESE APPEALS PRESENT THE SAME QUESTIONS 
AS THE COASTAL BEND CASES, GERICO’S 
ATTEMPT TO DISTINGUISH THEM IS WITHOUT 

MERIT. 


The instant cases are basically the same as the Coastal 

Bend "deintermixture" cases heard by this Court en banc on 

20 / 

April 18, 1956. Gerico here, as the appellant-petitioners 

there, is a UHF station which sought deintermixture of a 
particular community (Miami) and which also sought to inter¬ 
vene in, and have stayed, comparative proceedings relating 
to the VHF channels it sought to have removed. So too, its 
arguments are the same — that a failure to remove the VHF 
channels means the end of competition by the UHF stations, 
that the Commission did not consider the deintermixture 
request on the merits, that the grant on Channel 7 illegally 
prejudiced the ultimate adoption of Gerico's proposal, and 
that the Commission could not find a grant to be in the 
public interest (Br. 16-38). 

To review briefly the Commission’s argument in the 
Coastal Bend cases, we there set forth our position as 
follows: Since the selective deintermixture approach to the 

UHF problem was not sound in view of the nationwide 


20 / Case Nos. 13,034, 
13,039; 13,058, 13,065; 


13,035; 13,056, 13,057; 13,038, 
Coastal Bend Television Co. v. 



ramifications of the entire allocation table, and the Commis¬ 
sion having properly decided against this “piecemeal" approach, 
it was both proper and reasonable to proceed with VHF grants, 
long held in abeyance due to comparative hearings for channels 
which had been allocated in 1952. The Commission reached a 
judgment not to impose a "freeze" on the licensing of these 
needed new services because of the new general rule making 
proceeding instituted on an entirely different and much broader 
basis. Both of these policy decisions were reasonable judg¬ 
ments in light of the circumstances, and were clearly within 
the limits of agency discretion. 

The grant of the VHF construction permits was not an 
improper prejudgment of possible action in the general proceed¬ 
ing, nor did it deprive appellants of rights to a fair hearing 
on their proposals for deintermixture. The Commission had 
specifically rejected the view that any deintermixture which 
might eventually be adopted should be related to the existence 
or absence of existing VHF operations in particular communi¬ 
ties, and subsequently expressly stated that the challenged 
VHF grants would not inhibit the Commission from deleting 
the channels if it should otherwise prove desirable. 

Ashbacker Radio Corporation v. Federal Communications Commis ¬ 
sion . 326 D.S. 327, does not require that action on applica¬ 
tions consistent with the Commission's rules be deferred 
until rule making proceedings which could conceivably result 
in an inconsistent determination have been concluded. On 
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the contrary the decision in Federal Communications Commis ¬ 
sion v. WJRo The Goodwill Station ,, 337 U.S. 265, reversing 
on other grounds, 84 U.S. App. D.C. 1, 174 F. 2d 226, makes 
clear that a Court will not direct how the Commission should 
best conduct its_ proceedings under such circumstances. 

The Commission may provide that public interest 
questions as to the allocation of television channels through¬ 
out the country and concerning the intermixture or deinter¬ 
mixture of IfHF and VHF channels in the various communities 
must be determined as a matter of rule making of general 
applicability rather than in individual adjudicatory proceed¬ 
ings on particular applications. Logansport Broadcasting 
Corp . v. United States . 93 U.S. App. D.C. 342, 210 F. 2d 24. 
Having just determined that selective deintermixture of the 
communities involved in these cases, whatever the short term 
advantages might be in the individual communities, would not 
be of any demonstrable general value and must therefore be 
rejected, the Commission was not required to hold hearings 
in the several VHF adjudicatory proceedings to re-evaluate 
this identical question. I Appellants have no "rights** upon 
their tardy petition to have this matter made an issue for 
hearing in the long pending adjudicatory proceedings under 
Federal Communications Commission v. Sanders Brothers Radio 
Station . 309 U.S. 470. And the Commission's finding that 
the public interest would under the circumstances be served 
by providing new service made possible by the VHF grants in 



spite of the fact that the channels might conceivably have 
to be subsequently deleted, clearly was based on the 
Commission’s evaluation of all of the relevant public inter¬ 
est considerations. 

The same considerations and arguments are fully 

applicable to Gerico's appeals. The only significant respect 

in which the instant cases differ from those previously heard 

is that review is not sought here of the Commission's denial 

21 / 

of Gerico's deintermixture request. In view of the exten¬ 

sive briefing and argument of the earlier cases before the 
Court, which we have briefly summarized above, we believe no 
useful purpose would be served by a repetition here of the 
same material. 

Our view of the similarity of all of the cases is not 
shared by Gerico, which has attempted in its brief to 
distinguish the instant appeals from those previously heard 
(Br. 39-42). None of the alleged points of difference, most 
of which in fact are relevant not to the issues raised here 
but rather to the merits of Gerico's deintermixture proposal 
(an irrelevant question which Gerico nevertheless argues 
extensively throughout its brief), support Gerico's claim 
that a reversal of the Commission is warranted here even if 
the Commission is sustained in the Coastal Bend cases. 

Gerico's first claimed point of distinction is that 

21 / Gerico seeks review of that denial in Case No. 13,314, 
Gerico Investment Company v. United States. 


in the Coastal Bend cases the petitioners were objecting to 
the first VHF grant in their respective markets, whereas 
Gerico was here objecting to the second VHF grant. It is 
contended that the second VHF station will be assured of a 
major network affiliation for the Miami area and that this 
spells the demise of the UHF stations in Miami and Fort 
Lauderdale, whereas "a number of DHF stations have managed 
to ’struggle along’ against a single VHF outlet* in certain 
markets. Gerico does not explain how this distinction is 
relevant to any distinction between the issues presented by 
it here and those presented in the Coastal Bend cases. It 
clearly is not. 

The appellants in the earlier cases made exactly the 
same argument to the Commission of inability to compete 
effectively, and the grounds of the Commission’s rejection 
of their requests to deintermix, to intervene in the VHF 
hearings, and for stays, were exactly the same there as 
here. There, as here, the Commission rejected deintermix¬ 
ture on a local basis because of the necessity for an 
overall nationwide approach, and there, as here, the Com¬ 
mission determined that VHF applications long in hearing 

22 / 

should not be held up. In fact, the opinion of 

22/ It is interesting to note that while Gerico now says 
"experience has shown" that DHF stations cannot compete 
with two VHF stations (Br. 39), it originally (April 14, 
1955) asked the Commission to delete all of the VHF chan¬ 
nels in Miami (R. 4609), urging that experience showed 
that UHF competition against even one VHF station is not 
feasible (R. 4617-4625). It subsequently (May 4, 1955) 
dropped its request to shift the existing VHF station in 
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November 10, 1955, denying the five "pilot" deintermixture 
requests, which is on appeal in the Coastal Bend cases, 
clearly related to the Gerico situation. The Commission 
there stated, "It is noted that most of these petitions are 
directed toward those communities where both VHF channels 
and DHF are now allocated but where no VHF stations ( or. in 
some instances not more than one ) have commenced operation, 
apparently on the theory that deintermixtkre should be 
accomplished wherever VHF stations have not yet become so 
established that, in the view of petitioners, deintermixture 
is no longer feasible." (Emphasis added.) (13 R.R. 1511, 
1516.) The distinction between one or no VHF stations in 
operation in the area is totally unrelated both to the basis 
and validity of the Commission’s rejection of selective 
deintermixture and to the issues presented here (which do 
not include the merits of Gerico’s request for deintermix¬ 
ture) . 

Gerico’s second alleged distinction is that there was 
no allegation of loss of all service to any community in 
the Coastal Bend cases in the event selective deintermix¬ 
ture were rejected, whereas here the loss of Gerico’s Fort 
Lauderdale station, due to added VHF competition, will 

22 / (Cont’d) Miami, in order to expedite action on its 
petition, and then suggested that UHF stations could 
compete with only one VHF station in the area (R. 4781- 
4782). 
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leave that city without a station of its own. But this is 
no more than a different aspect of the same claim of loss 
of service (in terms of numbers of stations) made by the 
appellants in the Coastal Bend cases. And, here again, 
Gerico offers no explanation of how this argument is related 
to the issues it has raised (and which are present in the 
earlier cases) with respect to prejudgment, the right to 

have amendments to the rules considered, or failure of the 

? 

Commission to consider the public interest in making the VHF 
grant. 

Furthermore, Gerico's attempt here to raise a Section 
23/ 

307(b) question of a fair, efficient and equitable allo¬ 
cation of frequencies is also not germane to these appeals, 
since it goes to the merits of the denial of the deinter¬ 
mixture petition, an issue not presented here. But, in any 

event, if a new grant in Miami were to deprive Fort Lauder- 

24/ 

dale of its only presently operating station, it is 
because the high costs of station operation and the lack of 
proper programming techniques for providing a purely local 
television service, existing at this stage in the develop¬ 
ment of television broadcasting, make it extremely difficult 


23/ Section 307(b) of the Act, 47 U.S.C. 307(b). 

24/ Of course, the Miami stations, assuming the Fort 
Hauderdale station should cease operation, have a duty to 
serve the needs and interests of Fort Lauderdale. See 
Petersburg Television Corp .. 10 R.R. 567, affirmed. South - 
side Virginia Telecasting Co . v. Federal Communications 

Commission . _U.S. App. D.C. _, 228 F. 2d 644, cert.den .. 

350 D.S. 1001. 


for any station to survive in a city the size of Fort 
Lauderdale. Its location close to a major market like Miami 
only compounds the situation. The probleni of UHF-VHF compe¬ 
tition is only an additional, secondary factor to what 
appears to be Gerico*s primary problem of retaining a desir¬ 
able network affiliation in Fort Lauderdale. If all five of 
the commercial assignments in Miami and the two in Fort 
Lauderdale were VHF or, conversely UHF,it is highly unlikely 
that anything close to seven stations could operate success¬ 
fully in the area at this time. In fact, Storer and Gerico 
themselves advised the Commission in their April 14, 1955, 
pleading that the area could only support four stations, 
whether DHF or VHF (R. 4610). 

Only in the New York and Los Angeles metropolitan areas 
are there seven stations in operation. NO communities have 
six or even five stations in operation. Chicago, Washington, 

D. C., Minneapolis-St. Paul, and Denver, have four commercial 
stations operating. No other area has more than three. The 
Commission assigned UHF channels to communities like Fort 
Lauderdale, irrespective of their proximity to larger cities 
whose stations would provide them with service, in the belief 
that formats for successful local station operation, inde- 

25/ 

pendent of national networks, would eventually be discovered. 

25/ This has proved to be the case in the standard broad¬ 
cast (AM) field. 
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It was felt that these channels should be reserved for 
such communities so that they would be available when 
these developments occurred. Gerico, since its plead¬ 
ings invariably refer to the H Miami~Fort Lauderdale 
area,” obviously is intent on securing an affiliation 

based upon the fact that it also renders service to 

26/ 

Miami, although it is a Fort Lauderdale station. 


26 7Gerico evidently gave no thought to what 
channels would be available for the winners in the 
Channel 7 and 10 hearings if those channels should 
be deleted as it proposed. Its last amended 
proposal (R. 4890-4893) left only one open channel, 
Channel 39 in Fort Lauderdale. Of the other assign¬ 
ments in its proposal, Channel 2 is reserved for an 
educational station, Channel 4 has an operating 
station on it, Channel 23 is Storer’s channel, 
Channel 17 is Gerico’s, and a construction permit is 
held by Miami-Biscayne Television Corp. for 
Channel 33. 
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Gerico's third claim of difference from the Coastal Bend 
cases is that they each related to only one city, whereas 
Gerico's proposal was area-wide. It is also claimed that 
the Commission invited area-wide allocation proposals in 
Docket 11532, the general rule making proceeding instituted 
on November 10, 1955 (1 R.R. 53:573), These contentions are 
simply incorrect. While we believe it clear that Gerico’s 
proposals unquestionably were directed primarily to deinter¬ 
mixture in Miami rather than to any defined area-wide plan 
of remedial action, that is not important, for the Commission 
on November 10, 1955 rejected area changes as well as 
changes related only to single communities. The Commission's 
November 10, 1955 opinion rejecting selective deintermixture 
in the five "pilot” cases made it perfectly clear that the 

basis of decision was the necessity for a nationwide 

27/ 

approach (13 R.R. 1511), and the Commission's Notice of 
Proposed Rule Making adopted the same day in Docket 11532 
(1 R.R. 53:573) did not request the submission of area-wide 
proposals but, on the contrary, specifically stated that 
the problem must be considered on "a broad, nationwide basis" 

’ i 

27 / That opinion also reveals that the deintermixture requests 
there considered were not each limited to one city or even 
one state. Thus Winnebago Television Corp. sought to delete 
VHF Channel 3 in Madison, Wisconsin, substituting UHF Channel 
39 therefor, and to add Channel 3 at Orangeville, Illinois, 
or alternatively, to delete VHF Channel 13 in Rockford, sub¬ 
stituting UHF Channel 51 therefor, and assign Channel 13 to 
Aurora or Elgin, Illinois. (13 R.R. at 1513.) 
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and that in this initial stage **the Commission believes it 
would not be desirable to consider proposals whose scope is 
limited to action affecting only individual communities or 
a limited area . 0 * (Emphasis added.) Such comments were to 
follow at a later date "when the Commission has determined 
the general nature of any revisions to the present alloca¬ 
tion scheme." 

The fourth point alleged to distinguish the instant 
case from the Coastal Bend cases is that the Commission con¬ 
sidered only the stay portion of Gerico's December 12 
petition for reconsideration of the November 10 denial of 
the deintermixture request at the time the grant to 
Biscayne was made, and that the reconsideration petition 
was not denied on the merits until later. While terming 
this order of determination "highly arbitrary" (Br. 40), 
Gerico makes no attempt to support the charge. It is 
insupportable. 

On December 12, 1955, Gerico filed a Petition for 
Reconsideration and For Further Relief. The petition 
requested the Commission to reconsider and set aside its 
action of November 10, 1955, denying the proposal of Gerico 
for deintermixture of Miami and stay all further action in 
the proceedings involving Channels 7 and 10 at Miami pend¬ 
ing action on the petition for reconsideration. On 
January 18, 1956, the Commission considered and denied 
that portion of the petition for reconsideration requesting 
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28/ 

a stay. The grant to Biscayne was accordingly made at the 
same time, that case being ripe for decision* On February 29, 
1956, the Commission issued a Memorandum Opinion and Order 
denying the remainder of the Gerico petition for reconsidera¬ 
tion. 

There was clearly no error in this procedure. This is 
not a case where the Commission made a grant without dis¬ 
posing of a petition for a stay. On the contrary, the request 
for a stay was dealt with expeditiously. And, the petition 
for deintermixture having been denied, Gerico gives no 
reason why the filing of a petition for reconsideration 
automatically required a stay. Section 405 of the Communica¬ 
tions Act of 1934, 47 O.S.C. 405, is specific as to the inteint 
of Congress in this respect. It provides, **No such applica¬ 
tion for reconsideration shall excuse any person from comply¬ 
ing with or obeying any decision, order, or requirement of 
the Commission, or operate in any manner to stay or postpone 
the enforcement thereof, without the special order of the 
Commission/* There is no support for any contention that 
it was procedural error to deny a stay merely because a 
petition for reconsideration was pending. Moreover, there 
is here again no difference of substance from the issue 

28 / This opinion also denied Gerico’s request to intervene 
in the Channel 7 proceeding, and the request for a stay 
pending the general rule making proceeding instituted on 
November 10, 1955 in Docket 11532. 
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presented in the Coastal Bend cases (as well as in this appeal) 
of whether it was error to deny stays of VHF grants until the 
conclusion of the current general rule making proceeding. 

Points 5 and 6 of Gerico’s alleged distinguishing features 
both go to the merits of appellant's deintermixture request, 
which is not under review here. They are allegations that 
say, in effect, that the instant case had more reasons for 
deintermixture than the other cases. Insofar as Gerico here 
alleges (Br. 41, 42), that the Commission ignored the "merits** 
of the deintermixture proposal in making a grant on Channel 
7 and that the Channel 7 grant prejudices consideration of 
these matters in the current general rule making proceeding, 
it is making exactly the same contention made in the Coastal 
Bend cases. 

Gerico's alleged distinctions are, in our opinion, non¬ 
existent. Aside from listing certain factual dissimilar¬ 
ities which are irrelevant to the issues, Gerico has made 
no serious attempt to explain why affirmance of the Commis¬ 
sion in the Coastal Bend cases would not be equally applic¬ 
able here. * We believe that the questions presented by this 
appeal are exactly the same as in the earlier cases. 

Gerico's consistent attempt to argue the merits of the 
Commission's denial of its deintermixture petition, a 
question it has not chosen to present here, only serves to 
accentuate the basic weakness of its claim that it has 
presented a different case for decision by this Court. 
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CONCLDSION 

For the foregoing reasons, including those stated in 

the jurisdictional statement, the appeals should be dismissed. 

Respectfully submitted, 

WARREN E. BAKER, 

General Counsel, 

RICHARD A. SOLOMON, 

Assistant General Counsel, 

DANIEL R. OHLBADM, 

Counsel, 

ROBERT M. AGUE, JR., 

Counsel, 

Federal Communications Commission. 


The United States agrees with the Commission that 
the Section 402(a) Petition for Review, to which it is 
a party respondent, should be dismissed for lack of juris¬ 
diction. 

STANLEY N. BARNES, 

Assistant Attorney General, 

DANIEL M. FRIEDMAN, 

Attorney, 


Department of Justice. 
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QUESTIONS PRESENTED * 


Intervenor contends that both appeals should be dis¬ 
missed for lack of jurisdiction. Thus, 

Case No. 13,154 presents the following jurisdictional 
questions: 

(1) May the denial of a petition for intervention in and 
stay of an adjudicatory proceeding before the Federal 
Communications Commission properly be appealed to this 
court pursuant to § 402(b)(6) of the Communications Act! 

(2) May a non-participant in an adjudicatory proceed¬ 
ing before the Federal Communications Commission prop¬ 
erly appeal from the final decision in such a proceeding 
in reliance upon § 402(b)(6) of the Communications Act 
without having filed a petition for reconsideration thereof 
pursuant to § 405 of the Act? 

Case No. 13,155 presents the following jurisdictional 
questions: 

(1) Does the actual issuance of a final decision in an 
adjudicatory proceeding render moot a petition for review 
of the denial of a motion to stay the issuance of such a 
decision? 

(2) Was the denial of the petition for intervention in 
the adjudicatory proceeding of sufficient finality as to be 
properly reviewable by this court pursuant to § 402(a) of 
the Communications Act? 

(3) Does the availability of § 402(b) as a proper avenue 
of appeal from the issuance of a final decision in an adju¬ 
dicatory proceeding preclude petitioner from relying upon 
§ 402(a) in an effort to seek review of the denial of its 
petition for intervention and stay of the adjudicatory pro¬ 
ceeding to which it was not a party? 


•Intervenor was unable to agree with appellant-petitioner’s statement 
of the questions presented. 


Assuming that either of the two cases is properly before 
the court, the following questions are presented thereby: 

(1) Is it reversible error for the Commission to deny 
a petition for intervention and stay of an adjudicatory 
proceeding when such a petition is filed by a non-partici¬ 
pant in the proceeding some 17 months after the record 
therein has been closed? 

(2) Does the pendency of a general rule making pro¬ 
ceeding reviewing the entire nationwide television allo¬ 
cation structure preclude the Commission from making 
a grant in an independent adjudicatory proceeding in 
complete conformance with the existing allocation struc¬ 
ture? 
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No. 13454 

Cerico Investment Company, Appellant, 

v. 

Federal Communications Commission, Appellee , 
Biscayne Television Corporation, Intervenor. 

No. 13,155 

Gerico Investment Company, Petitioner, 

v. 

United States of America and Federal Communications 
Commission, Respondents, 

Biscayne Television Corporation, Intervenor. 

On Appeal and Petition for Review from the Federal 
Communications Commission 

* 0 * 

BRIEF FOR INTERVENOR 

JURISDICTIONAL STATEMENT 

On February 21, 1956, intervenor filed with this court 
motions to dismiss both of the consolidated cases here in¬ 
volved. The motions were argued before the court on 
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March 9, 1956, following which an order was issued deny¬ 
ing said motions “* * * without prejudice to a renewal 
at the hearing of this case on the merits.’’ Accordingly, 
the jurisdictional questions are presented in the Argument, 
infra. 

COUNTER-STATEMENT OF THE CASE 

The statement of the case submitted by appellant- 
petitioner Gerico Investment Company (as does its entire 
brief) creates so many doubts as to the true nature and 
scope of the proceeding before the court that intervenor 
feels compelled to submit a counter-statement of the case. 
An examination of Gerico’s brief leaves one uncertain 
as to whether the matter now before the court involves 
a request for stay (which in fact has already been dis¬ 
posed of), a resubmission of the policy questions which 
had been presented to the Commission in Gerico’s plea 
for “deintermixture,” or a general attack on the Com¬ 
mission’s refusal to deintermix the Miami area. It is 
patent that none of thes subjects is properly before this 
court. 

Assuming the court to have jurisdiction over either of 
the cases which have been consolidated herein, the only 
matters which could be properly before this court pertain 
to the legality of certain of the Commission’s actions in 
an adjudicatory proceeding, namely, the comparative hear¬ 
ing which culminated in the granting of the application 
of intervenor Biscayne Television Corporation for a per¬ 
mit to construct and operate a VHF television station on 
Channel 7 in Miami, Florida. 

Exhausting the outer limits of the notice of appeal and 
the petition for review filed by Gerico, the only matters 
susceptible of judicial review herein are those actions of 
the Commission which: (1) Refused Gerico’s belated re¬ 
quest for intervention in an adjudicatory proceeding 17 
months after the closing of the record; (2) denied Gerico’s 
request that a final decision in the adjudicatory proceed- 
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ing to which it was a stranger be withheld; and (3) granted 
Biscayne’s application. It must be emphasized that no 
questions are or could be raised here concerning the man¬ 
ner in which the adjudicatory proceeding was conducted 
or the reasons on the basis of which Biscayne was awarded 
its permit in the comparative hearing. Moreover, neither 
of the two cases filed by Gerico presents any justiciable 
questions concerning the Commission’s exercise of its rule 
making power. 

Miami is a predominantly VHF area and has been ever 
since the inception of television allocations. The Com¬ 
mission’s Third Notice in the general television allocation 
proceeding proposed four VHF channels for Miami, one 
being reserved for educational purposes. Included were 
Channels 2, 4, 7 (involved here) and 10. The Commis¬ 
sion’s Sixth Report and Order, released in April of 1952, 
reaffirmed these allocations and added two UHF channels 
for the first time. Station WTVJ has been operating in 
Miami on VHF Channel 4 since 1949. WTHS-TV, an 
educational station, has operated on Channel 2 since Au¬ 
gust, 1955. Station WGBS-TV (formerly WMIE-TV), 
a UHF station, has been operated by its present owner 
(Storer Broadcasting Company) since December, 1954. 

Appellant-petitioner Gerico’s station WITV is a UHF 
station operating in Fort Lauderdale, not Miami. The 
Sixth Report and Order assigned two UHF channels to 
Fort Lauderdale, and Gerico has operated on one of them 
since November of 1953. By the simple device of coining 
a geographical term, i.e., “the Miami-Fort Lauderdale 
area,” Gerico has sought to base its presentation on a 
non-existent premise. The facts are these: The two cities 
are entirely separate and some twenty-five miles apart. 
To suit its purposes, Gerico has persistently referred to 
“the Miami-Fort Lauderdale area” as though that com¬ 
bination of communities has some allocation significance. 
It has not. While the Commission has seen fit to combine 
many communities for allocation purposes, Miami and 
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March 9, 1956, following which an order was issued deny¬ 
ing said motions * * without prejudice to a renewal 
at the hearing of this case on the merits.” Accordingly, 
the jurisdictional questions are presented in the Argument, 
infra. 

COUNTER-STATEMENT OF THE CASE 

The statement of the case submitted by appellant- 
petitioner Gerico Investment Company (as does its entire 
brief) creates so many doubts as to the true nature and 
scope of the proceeding before the court that intervenor 
feels compelled to submit a counter-statement of the case. 
An examination of Gerico’s brief leaves one uncertain 
as to whether the matter now before the court involves 
a request for stay (which in fact has already been dis¬ 
posed of), a resubmission of the policy questions which 
had been presented to the Commission in Gerico’s plea 
for ‘ ‘ deintermixture, ’ ’ or a general attack on the Com¬ 
mission’s refusal to deintermix the Miami area. It is 
patent that none of thes subjects is properly before this 
court. 

Assuming the court to have jurisdiction over either of 
the cases which have been consolidated herein, the only 
matters which could be properly before this court pertain 
to the legality of certain of the Commission’s actions in 
an adjudicatory proceeding, namely, the comparative hear¬ 
ing which culminated in the granting of the application 
of intervenor Biscayne Television Corporation for a per¬ 
mit to construct and operate a VHF television station on 
Channel 7 in Miami, Florida. 

Exhausting the outer limits of the notice of appeal and 
the petition for review filed by Gerico, the only matters 
susceptible of judicial review herein are those actions of 
the Commission which: (1) Refused Gerico’s belated re¬ 
quest for intervention in an adjudicatory proceeding 17 
months after the closing of the record; (2) denied Gerico’s 
request that a final decision in the adjudicatory proceed- 
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ing to which it was a stranger be withheld; and (3) granted 
Biscayne’s application. It must be emphasized that no 
questions are or could be raised here concerning the man¬ 
ner in which the adjudicatory proceeding was conducted 
or the reasons on the basis of which Biscayne was awarded 
its permit in the comparative hearing. Moreover, neither 
of the two cases filed by Gerico presents any justiciable 
questions concerning the Commission’s exercise of its rule 
making power. 

Miami is a predominantly VHF area and has been ever 
since the inception of television allocations. The Com¬ 
mission’s Third Notice in the general television allocation 
proceeding proposed four VHF channels for Miami, one 
being reserved for educational purposes. Included were 
Channels 2, 4, 7 (involved here) and 10. The Commis¬ 
sion’s Sixth Report and Order, released in April of 1952, 
reaffirmed these allocations and added two UHF channels 
for the first time. Station WTVJ has been operating in 
Miami on VHF Channel 4 since 1949. WTHS-TV, an 
educational station, has operated on Channel 2 since Au¬ 
gust, 1955. Station WGBS-TV (formerly WMIE-TV), 
a UHF station, has been operated by its present owner 
(Storer Broadcasting Company) since December, 1954. 

Appellant-petitioner Gerico’s station WiTV is a UHF 
station operating in Fort Lauderdale, not Miami. The 
Sixth Report and Order assigned two UHF channels to 
Fort Lauderdale, and Gerico has operated on one of them 
since November of 1953. By the simple device of coining 
a geographical term, i.e., “the Miami-Fort Lauderdale 
area,” Gerico has sought to base its presentation on a 
non-existent premise. The facts are these: The two cities 
are entirely separate and some twenty-five miles apart. 
To suit its purposes, Gerico has persistently referred to 
“the Miami-Fort Lauderdale area” as though that com¬ 
bination of communities has some allocation significance. 
It has not. While the Commission has seen fit to combine 
many communities for allocation purposes, Miami and 
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Fort Lauderdale have at all times been treated as separate 
cities. As a consequence, those licensees assigned to Miami 
and those assigned to Fort Lauderdale have received their 
respective authorizations on the understanding that they 
will render a localized service to their specific communities 
of assignment. As a matter of fact, it is a clear violation 
of the Commission’s rules for a station located in Fort 
Lauderdale to identify itself as a “Miami-Fort Lauder¬ 
dale” station. 1 When it secured its original authorization, 
Gerico seemed well aware of this regulatory requirement. 2 

One further fact should be pointed out in connection 
with Gerico’s characterization of the allocation picture in 
southern Florida. In its zeal to characterize the general 
area as one ripe for deintermixture (that is, with a short¬ 
age of existing VHF service), Gerico has failed to point 
out that West Palm Beach, which is located some 40 miles 
from Fort Lauderdale, has been assigned two VHF and 
one UHF channels. Stations are currently operating on 
all three of those channels, and signals from them can be 
received in Fort Lauderdale. 3 

Were it not for the delays necessarily accompanying 
the holding of comparative hearings, stations would pres- 

* FCC Rules and Regulations 5 3.652(a), 1 Pike & Fischer Rad. Rjeg. 
53:652, as interpreted in Hutchinson TV, Inc. (KTVH), 11 Pike & Fisher 
Rad. Reg. 1069, 1073 (1955). 

2 For example, in its application Gerico stated that its proposed “ ... 
station should be operated primarily on a local basis to serve the needs of 
the viewing public of Fort Lauderdale, the county seat of Broward County.” 
Further, Gerico stated that: “The cardinal aim of the applicant will be 
to ever seek new ways to serve the local needs, particularly by carrying on 
extensive public service programming so as to justify the name of the ‘home 
town television station.’ ” It should also be noted that when it originally 
sought and secured its authorization to serve Fort Lauderdale, it employed 
a transmitting site west of Fort Lauderdale, the Grade A or principal cover¬ 
age contour of which did not cover the city of Miami. 

3 The operating West Palm Beach stations arc WJNO-TV (VHF Channel 

5), WEST-TV (VHF Channel 12), and WIRK-TV (UHF Channel 
21). (R. 7835-7836). 
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ently be operating on VHF Channels 7 and 10 in Miami. 
Biscayne filed its application for Channel 7 on December 
8, 1952. Subsequently filed applications necessitated the 
designation of a comparative hearing. Four parties (not 
including Gerico) competed for the authorization in a 
hearing which commenced on February 19, 1954. The 
hearing record was closed on June 17, 1954. The hearing 
examiner issued an initial decision on January 18, 1955, 
which granted Biscayne’s application. (R. 4480-4546.) 
After oral argument had been held on May 2, 1955, the 
Commission, on January 18, 1956, affirmed the examiner 
and granted Biscayne’s application. (R. 4971-5081.) (Some¬ 
what parallel proceedings have occurred with respect to 
the mutually exclusive Channel 10 applications, excepting 
only that a final decision has not yet been issued therein.) 

During the same year (1952) that Biscayne determined 
to file and pursue an application for one of the VHF chan¬ 
nels in Miami, notwithstanding the perils and delays in¬ 
herent in such a course, Gerico filed an application for 
a UHF authorization in Fort Lauderdale. Being unop¬ 
posed, it received a quick authorization. At all times 
before and after the filing of its application, Gerico had 
certain knowledge that four VHF channels had been as¬ 
signed to Miami and that stations would be authorized to 
operate thereon in due course. 

No new actions have been taken or are proposed by 
the Commission which could create the “injuries’’ of which 
Gerico speaks. Gerico has operated its station since No¬ 
vember 30, 1953. Biscayne’s application for Channel 7 
in Miami was pending before the Commission both prior 
and subsequent to the time when Gerico went on the air. 
Nonetheless, Gerico made no effort whatsoever to become 
a party in the Miami Channel 7 adjudicatory proceeding 
until November 29, 1955, some 17 months after the record 
in that case had been closed and more than six months 
after oral argument had been heard by the Commission. 
On that late date, Gerico filed its petitions for intervention 
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in and stay of that proceeding. (R. 4895-4920.) Since 
§ 309(b) of the Act provides that intervention as of right 
must be requested at least ten days before the commence¬ 
ment of a hearing, such a request could only have been 
directed to the Commission’s discretion. 4 

Gerico’s petitions for intervention and stay were pat¬ 
terned after comparable pleadings which had been filed 
by similarly situated parties in other areas who, in like 
fashion, had previously requested 4 ‘deintermixture” in 
order to preserve the competitive advantages (if not mo¬ 
nopolies or near monopolies) which inured to each of them 
as a result of the delays of hearings in the cases of their 
expected VHF competitors. The usual pattern, with which 
this court is familiar, was followed here. 5 Gerico’s first 
effort was a conglomerate request for “deintermixture” 
by way of new rule making, coupled with a request for a 
stay of the adjudicatory proceedings involving Channels 
7 and 10 in Miami. It was filed on April 14, 1955, and 
was amended frequently thereafter. (R. 4609-4658.) Ger¬ 
ico’s request for intervention did not come until November 
29, 1955. It obviously was inspired (although uninten¬ 
tionally) by the Commission’s action of October 20, when 
in denying Gerico’s first petition for stay, the Commission 
pointed out that petitioner was totally without standing 
in the adjudicatory proceeding. (R. 4881-4884.) The most 
recent request for stay was likewise filed by Gerico on 
November 29. (R. 4895-4906.) On January 18, 1956, the 
Commission denied the stay requests. (R. 5082-5092.) 
On the same date, the Commission adopted its final deci¬ 
sion in the Channel 7 adjudicatory proceeding, awarding 

* 48 Stat. 1085, as amended, 66 Stat. 715, 47 U.S.C. § 309(b). Inter¬ 
vention at the discretion of and for the assistance of the Commission is 
provided for by 5 1.388(b) of its rules. 1 Pike & Fisher Rad. Reg. 51:295. 

s This court recently denied stay requests in similar cases before it in¬ 
volving adjudicatory grants by the Commission of VHF permits in Corpus 
Christi, Texas; Madison, Wisconsin; and Evansville, Indiana. Coastal Bend 
Television Co. v. FCC, U.S. Ct. of App. for D.C. Cir., February 14, 1956 
(Cases No. 13,034 ct ol.), 13 Pike & Fisher Rad. Reg. 2090. 
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the construction permit for that facility in Miami to in¬ 
tervene r. (R. 4971-5081.) 

Gerico’s deintermixture request for changes in the Com¬ 
mission’s rules (as distinguished from its attempts to en¬ 
join and acquire standing as a party in the Channel 7 
adjudicatory proceeding, which are the subjects of these 
appeals) was opposed by Biscayne and by other interested 
parties. On November 10, 1955, the Commission denied 
the request along with numerous other petitions for de¬ 
intermixture. On December 12, 1955, Gerico filed a peti¬ 
tion for reconsideration of the Commission’s aforesaid 
legislative action, and at the same time renewed its request 
for a stay of the Channel 7 adjudicatory proceeding. (R. 
4947-4965.) This latter request for stay, being repetitious 
of the one already pending, was likewise denied by the 
Commission on January 18,1956 in the Memorandum Opin¬ 
ion and Order which disposed of Gerico’s earlier requests 
for stay and intervention. (R. 5082-5092.) 

On November 10, 1955, when the Commission denied the 
rule making relief requested by the various deintermixture 
advocates (including Gerico), it announced the initiation 
of a general television allocation study for the purpose of 
considering a variety of methods that might be utilized 
to effect changes in television allocations on a nationwide 
basis. That proceeding has been in progress since then in 
FCC Docket No. 11532. 

STATUTES INVOLVED 

The following provisions of the Communications Act 
are relevant to the proper disposition of this proceeding: 

Section 309(b), 48 St at. 1085, as amended, 66 St at. 715, 
47 U.S.C. § 309(b): 

“* * * The parties in interest [to a hearing on an 
application], if any, who are not notified by the Com¬ 
mission of its action with respect to a particular ap¬ 
plication may acquire the status of a party to the 
proceeding thereon by filing a petition for interven- 
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tion showing the basis for their interest at any time 
not less than ten days prior to the date of hearing. 

* * *” (Emphasis added.) 

Section 402(a) and (b), 48 St at. 926, 1093, as amended, 
63 Stat. 108, as amended, 66 Stat. 718, 47 U.S.C. § 402(a) 
and (b): 

“(a) Any proceeding to enjoin, set aside, annul, 
or suspend any order of the Commission under this 
chapter ( except those appealable under subection (b) 
of this section) shall be brought as provided by and 
in the manner prescribed in chapter 19A of Title 5. 
[Emphasis added.] 

“(b) Appeals may be taken from decisions and 
orders of the Commission to the United States Court 
of Appeals for the District of Columbia in any of the 

following cases: 

(<* • # 

“ (6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the 
Commission granting or denying any application de¬ 
scribed in paragraphs (l)-(4) of this subsection .” 

Section 405, 48 Stat. 1095, as amended, 66 Stat. 720, 
47 U.S.C. § 405: 

“After a decision, order, or requirement has been 
made by the Commission in any proceeding, any party 
thereto, or any other person aggrieved or whose in¬ 
terests are adversely affected thereby, may petition 
for rehearing; and it shall be lawful for the Commis¬ 
sion, in its discretion, to grant such a rehearing if suf- 
ficent reason therefor be made to appear. * * • The 
filing of a petition for rehearing shall not be a condi¬ 
tion precedent to judicial review of any such decision, 
order, or requirement, except where the party seeking 
such review ( 1 ) was not a party to the proceedings 
resulting in such decision , order or requirement, 

• * (Emphasis added.) 

Section 402(a) of the Communications Act incorporates 
by reference the Judicial Review Act of 1950. Section 2 
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of that Act states in pertinent part (Act of December 29, 
1950, c. 1189 § 2, 64 Stat. 1129, as amended, 68 Stat. 961, 
5 U.S.C. § 1032): 

“The court of appeals shall have exclusive juris¬ 
diction to enjoin, set aside, suspend (in whole or in 
part), or to determine the validity of, all final orders 
(a) of the Federal Communications Commission made 
reviewable in accordance with the provisions of sec¬ 
tion 402(a) of Title 47, * * V’ 

SUMMARY OF ARGUMENT 

In reliance upon the provisions of § 402 (a) of the Com¬ 
munications Act, the petition for review filed by Gerieo 
in Case No. 13,155 seeks appellate review of the Commis¬ 
sion’s action denying its request for intervention in and 
stay of an adjudicatory proceeding which culminated in 
the granting of Biscayne’s application for a VHF channel 
in Miami. Since the gravamen of Gerieo’s complaint is 
the granting of the application which was announced on 
the same day, its proper, and thus exclusive, remedy was 
an appeal under § 402(b) (6) of the Act. Even if this were 
not so, the order denying intervention, under the circum¬ 
stances of this case, did not constitute a final, reviewable 
order; also, the question of whether the final decision 
adopted on January 18 should have been stayed is moot, 
since in fact it has been issued. Accordingly, the petition 
for review in Case No. 13,155 must be dismissed. 

The appeal under § 402(b)(6) of the Act in Case No. 
13,154 must likewise be dismissed. This appeal, directed 
to the action of the Commission granting Biscayne’s ap¬ 
plication, is brought by Gerieo which, under no applicable 
definition, could be deemed a “party to the proceeding.” 
Since § 405 of the Act requires that a party so situated 
precede its appeal by a petition for reconsideration, and 
since this was not done here, the defect is jurisdictional 
and fatal. To the extent that the appeal seeks review of the 
Commission’s denial of intervention and stay, § 402(b)(6) 
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is inapplicable. Accordingly, the appeal must fail, and 
Case No. 13,154 must be dismissed. 

The requested intervention by Gerico in the Channel 7 
case was but a device seeking improperly to inject rule 
making considerations in a purely adjudicatory proceed¬ 
ing. Since it did not conform to the jurisdictional require¬ 
ments of § 309(b) of the Communications Act, it could not 
be granted as of right. As a request directed to the Com¬ 
mission’s discretion, it was properly denied for sound 
reasons essential to orderly administrative procedure. 

The Commission’s refusal to stay or otherwise circum¬ 
scribe the Channel 7 adjudicatory hearing after almost two 
years of contested multiparty proceedings had been con¬ 
cluded because of the “supposititious eventualities” that 
it might at some later date alter its rules, was the type of 
administrative judgment determination which is “virtually 
immune from attack in the courts.” Moreover, claims of 
special circumstances or alleged facts which distinguish 
this case from others of a like nature which have been 
submitted to this court are totally without merit. The 
Commission properly refused to stay the adjudicatory 
proceeding despite the pendency of Gerico’s rule making 
requests, and despite the pendency of a general rule making 
proceeding which was instituted to study the entire nation¬ 
wide television allocation structure. 

ARGUMENT 

I 

THE JURISDICTIONAL QUESTIONS 
Preliminary Statement 

While Gerico’s brief makes frequent and detailed ref¬ 
erences to its plea for deintermixture of the Miami area, 
actually its request for deintermixture is not before the 
court in these appeals. 6 The only matters before the court 

«The denial of Gerico’s deintermixture petition is the subject of a 
separate and later appeal taken by the same party in Case No. 13,314. 
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herein involve the granting of the application of Biscayne 
Television Corporation for a construction permit to op¬ 
erate a VHF television station in Miami. The instant 
appeals have been brought by Gerico Investment Company, 
a UHF operator in Fort Lauderdale who was not a party 
to the adjudicatory proceeding which culminated in the 
granting of Biscayne’s application. 

Gerico sought to intervene in the adjudicatory proceed¬ 
ing some 17 months after the record therein had been 
closed, but was denied intervention. It sought a stay of 
the issuance of a final decision in the adjudicatory proceed¬ 
ing, but its petition for stay was denied and the decision 
granting Biscayne’s application was issued. These are 
the only matters presented by the notice of appeal and 
the petition for review which have resulted in this con¬ 
solidated proceeding. 

It is the contention of Biscayne that both the appeal 
and the petition for review are jurisdictionally defective. 
Succinctly, the petition for review is defective since a 
proper appeal would be Gerico’s exclusive remedy; how¬ 
ever, the appeal is defective because of Gerico’s failure to 
file a petition for reconsideration before the Commission. 
In urging this court to give the most serious consideration 
to the jurisdictional questions which are being raised by 
the intervenor, we could make no stronger argument than 
to quote the language used by Justice Frankfurter of the 
Supreme Court less than three weeks ago: 

“Procedural and jurisdictional limitations on judi¬ 
cial action by the federal courts are not playthings 
of lawyers nor obstructions on the road of justice. 
Whether formulated by the Constitution, congression¬ 
al enactments or settled judicial precedents, they are 
means designed to keep the courts within appropriate 
limits and to enforce rights according to general stand¬ 
ards and not have them depend on the impact of the 
individual case.” 7 


~ United States v. Storer Broadcasting Co., 24 U.S.L. Week 4256, 4263 
(U.S. May 21, 1956) (dissenting opinion). 




12 


A. Case No. 13,155, Gerico's Petition for Review under § 402(a) 
of the Act, Must Be Dismissed for Want of Jurisdiction 

In reliance upon § 402(a) of the Act, 47 U.S.C. § 402(a), 
petitioner seeks review of the Memorandum Opinion and 
Order of the Federal Communications Commission, adopt¬ 
ed January 18 and released January 20, 1956, wherein, in 
so far as is here relevant, the Commission denied Gerico’s 
requests for intervention in and for a stay of the compara¬ 
tive proceeding which had been conducted for a television 
construction permit on Channel 7 in Miami, Florida. 8 It is 
submitted that the aforesaid Memorandum Opinion and Or¬ 
der does not constitute an order reviewable under $ 402(a) 
in the posture of this case. The sum total of the injury 
which Gerico alleges is inseparably related to the final action 
of the Commission in granting the application of Biscayne 
for a permit for the construction and operation of a tele¬ 
vision station on VHF Channel 7 in Miami. Any error 
claimed by Gerico, be it the refusal of permission to inter¬ 
vene or the denial of stay, merges in the final grant of 
Biscayne’s application, and must be attacked through an 
appeal of that grant, if at all. 

Since § 402(b)(6) of the Act provides a precise appel¬ 
late procedure for a party such as Gerico to test the valid¬ 
ity of a final order of the Commission granting an appli¬ 
cation, that statute provides the exclusive remedy under 
conditions such as those obtaining here. Conversely, it 
is clear that it is not the purpose of § 402(a) of the Com¬ 
munications Act or of the provisions of the Judicial Re¬ 
view Act or the Administrative Procedure Act to provide 
substitute or alternative methods of judicial review when 

* Gerico also asserts reliance upon § § 2, 3 and 4 of the Judicial Review 
Act of 1950, 64 Stat. 1129-1130, as amended, 6S Stat. 961, 5 U.S.C. $ § 
1032-1034; and upon § 10 of the Administrative Procedure Act, 60 Stat. 
243, 5 U.S.C. 5 1009. Since those statutes have no applicability where a 
specific avenue of appeal is otherwise provided for, no specific treatment 
thereof is called for here. To the extent that § 2 of the Judicial Review 
Act, 5 U.S.C. 5 1032, is incorporated into 5 402(a) of the Communications 
Act, it is treated in the text of the argument infra. 


the specific provisions of § 402(b) are applicable. Section 
402(a) specifically provides for a review of those orders 
which are not appealable under 402(b); thus by definition 
the two subsections of § 402 are mutually exclusive. 

Both the request for intervention and the request for 
stay filed by Gerico were directed solely to the conduct 
of the Commission in its disposition of the Channel 7 ad¬ 
judicatory proceeding. Gerico’s aggrievement, if it has 
any, culminated in the granting of Biscayne’s application. 
An appropriate remedy for appellate review of that grant 
is provided in § 402(b)(6) of the Act, provided that the 
filing of a petition for rehearing under § 405 of the Act 
precede the seeking of judicial review by a non-participant 
to the adjudicatory proceeding. Under the circumstances 
here presented, no other method of judicial review is avail¬ 
able to Gerico. 

Even if this were not so, however, the petition for re¬ 
view also would be defective for jurisdictional reasons 
since: (1) The order denying intervention lacks the requi¬ 
site finality for appellate review, and (2) the denial of the 
request for stay is moot. 

The request for intervention : The Commission’s denial 
of Gerico’s petition for intervention in the Channel 7 com¬ 
parative proceeding involved the exercise of discretion 
only. Under the express terms of $ 309(b) of the Act, 47 
U.S.C. § 309(b), intervention as of right (assuming all 
other conditions could be met) must be requested within 
ten days of the commencement of a hearing. However, 
the request here (R. 4907-4920) was filed on November 29, 
1955, some 17 months after the closing of the hearing rec¬ 
ord. Denial of intervention in the pasture of this pro¬ 
ceeding was, by its very nature, interlocutory and lacking 
in the characteristics of a final order which would be dis¬ 
positive of the adjudicatory proceeding before the Com¬ 
mission. This becomes completely manifest when it is 
realized that on the same date on which the petition for 
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intervention was denied, a final decision disposing of the 
entire case was also adopted by the Commission. If a 
non-participant were to exhaust the administrative remedy 
of rehearing under § 405 of the Act, 47 U.S.C. § 405, it 
could then appeal from the grant of the application and 
raise as alleged error the denial of intervention. This is 
precisely the procedure which was followed by the ag¬ 
grieved party and approved by the Supreme Court in the 
KOA case. 9 

Neither § 402(a) of the Communications Act, §§ 2, 3 
and 4 of the Judicial Review Act, nor § 10 of the Admin¬ 
istrative Procedure Act, under all of which review has 
been sought by Gerico, in any way diminishes the funda¬ 
mental requirement of finality of orders on appeal; indeed, 
they explicitly reaffirm the requirement as an essential 
condition. Section 402(a) provides for a review of those 
orders wffiich are not appealable under 402(b) “as pro¬ 
vided by and in the manner prescribed in * * # ” the Ju¬ 
dicial Review Act of 1950. The latter provides only for re¬ 
view of “final orders.” 5 U.S.C. §§ 1032, 1034. The 
judicial review section of the Administrative Procedure 
Act likewise deals with “final agency action.” 5 U.S.C. 
§ 1009(c). Clearly, the denial of the request for inter¬ 
vention in the posture of this case presented no reviewable 
order. 10 

The request for stay: It is axiomatic that this court 
will not consider abstract or moot questions. This is a 
necessary derivative of Article 3 of the United States Con¬ 
stitution, which limits the jurisdiction of Federal courts 
to “actual cases or controversies.” No such case or con- 

o FCC v. National Broadcasting Co., 319 U.S. 239 (1943). 

io Section 10(c) of the Administrative Procedure Act further compels this 
result. It states: “Any preliminary, procedural, or intermediate agency action 
or ruling not directly reviewable shall be subject to review upon the review 
of the final agency action.” 5 U.S.C. 5 1009(c). Thus, the denial of inter¬ 
vention could only be reviewed upon the review of the grant to Biscaynej the 
grant could only be reviewed by a proper § 402(b) (6) appeal. 
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troversy exists with respect to the staying of the issuance 
of the decision of the Commission in the Channel 7 adju¬ 
dicatory proceeding. Gerico would have this court deter¬ 
mine whether or not it was lawful for the Commission 
to have refused to stay the issuance of its decision in the 
comparative proceeding. Nothing else is involved. To 
what purpose would this court’s jurisdiction be thus in¬ 
voked? Since the decision has in fact been issued, any 
action by this court on the subject could only be academic. 
This is not to say that in a proper appeal, the matter could 
not be presented as a question of alleged error committed 
during the course of a proceeding. However, it is clear 
that a review of the Commission’s action denying a stay 
per se presents no live, justiciable matter for review. 

B. Case No. 13.154, Gerico's Appeal Under § 402(b) (6) of the 
Act Must Be Dismissed for Want of Jurisdiction 

Case No. 13,154 presents a § 402(b) appeal by Gerico: (1) 
From the decision of the Commission following a compara¬ 
tive hearing between four applicants which granted Bis- 
cayne’s application for a permit to construct and operate 
a television station on Channel 7 in Miami, Florida; and 
(2) from the previously referrerd to Memorandum Opinion 
and Order of the Commission which denied Gerico’s re¬ 
quest for leave to intervene in and for a stay of the com¬ 
parative proceeding. At no time was Gerico a party to 
the comparative proceeding which resulted in the decision 
granting a construction permit to Biscayne. 

Special statutory provisions for appellate review must 
be adhered to by those who would invoke them. Section 
402(b) (6) of the Act is such a legislative enactment. 
In unmistakable terms it provides an avenue of appeal to 
this court from “decisions and orders” granting or deny¬ 
ing applications for construction permits by parties who 
are “aggrieved or whose interests are adversely affected” 
thereby. However, with respect to those who were not 
parties to the proceeding which resulted in such a decision 
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or order, § 405 of the Act makes it compulsory that the 
administrative remedy of rehearing be exhausted prior to 
the taking of an appeal. In this connection, it should be 
noted that § 405 makes specific provision for the filing of 
a petition for rehearing not only by actual parties to the 
proceeding but by 1 ‘any other person aggrieved” as well. 
47 U.S.C. § 405. That one who seeks to become a party 
to a proceeding can in no sense be regarded as a party 
(unless successful) is made abundantly clear by § 309(b) 
which creates the right of intervention. 47 U.S.C. § 309(b). 

Thus the requirement of exhaustion of administrative 
remedies has been made jurisdictional by statute in this 
case. Inasmuch as Gerico failed to comply with the re¬ 
quirement of § 405 of the Act by not petitioning for re¬ 
consideration prior to seeking an appeal, it is not eligible 
for the relief afforded by § 402(b)(6). 

The action of the Commission in denying Gerico’s re¬ 
quests for intervention and stay is entirely beyond the 
scope of § 402(b) (6), as the language of that section makes 
clear. To be sure, during the course of an appeal which 
is properly brought under § 402(b)(6) such matters as 
these (if otherwise appropriate) might be urged as error; 
however, in themselves they do not constitute actions which 
could independently invoke the jurisdiction of this court. 

Thus, it follows that both the Petition of Review under 
§ 402(a) (Case No. 13,155) and the Appeal under § 402 
(b (6) (Case No. 13,154) should be dismissed on jurisdic¬ 
tional grounds. 

n 

ASSUMING ONE OF THE TWO CASES TO BE PROPERLY BEFORE THE COURT. 
THE COMMISSION DID NOT ERR IN DENYING GERICO'S REQUESTS FOR 
INTERVENTION AND STAY 

Preliminary Statement 

Were the court to disagree with the foregoing and ex¬ 
amine into the substance of Gerico’s allegations of admin¬ 
istrative wrongdoing, it must find that the Commission 
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committed no reversible error. In a proceeding of this 
character, error can be found to exist only if the complain¬ 
ing party has been injuriously denied a right to which it 
was entitled or if it was otherwise the victim of arbitrary 
administrative conduct. As will be demonstrated, neither 
condition obtains here. 

Because of the breadth and extent of Gerico’s various 
allegations of “rights” and infringements thereof, it is 
necessary to invite attention to certain basic facts that 
have not been spelled out with clarity, and to put in their 
proper perspective certain other “factual” allegations 
which have been dealt with by petitioner-appellant. 

First, it should be noted that Biscayne’s application for 
authority to operate on Channel 7 in Miami conformed in 
every respect to the system of allocations adopted by the 
Commission in 1952 in its Sixth Report and Order. That 
the Commission had the requisite authority to adopt and 
implement such a system has been specifically determined 
by this court. 11 No question has been raised concerning 
the validity of the rule making concluded by the Commis¬ 
sion in 1952 and under the terms of which Biscayne prose¬ 
cuted its application. 

Similarly, there can be no question concerning the status 
or rights of Gerico since the Sixth Report and Order. By 
virtue of the very same rules under the Sixth Report, 
Gerico filed and prosecuted its application, receiving a 
quick grant for a UHF frequency. The business judgment 
or estimate of calculated risk which prompted Gerico to 
seek an unopposed UHF authorization rather than expose 
itself to the rigors, expense, delays and uncertainties of 
a multiparty VHF contest is of no relevance here, any 
more than the results—real or fancied—of that decision 
once it had been made. 

ii Logansport Broadcasting Co. v. United States, 93 App. D.C. 342, 210 
F.2d 24 (1954); Peoples Broadcasting Co. v. United States, 93 App. D.C. 78, 
209 F.2d 2S6 (1953). 
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The Gerico brief is replete with various allegations and 
so-called “uncontroverted” facts. Since most of them 
are unrelated to the actual issues before the court for 
decision herein, no effort will be made to deal with them 
in plenary fashion. However, a general characterization 
as to their lack of credibility is in order. By and large, 
the “factual” allegations on which Gerico relies are in¬ 
stances of pulling oneself up by his own bootstraps. The 
technique involves the assertion of a speculative or argu¬ 
mentative conclusion before the Commission, and there¬ 
after presenting to this court a series of “uncontroverted 
facts” thus created. 

For example, Gerico represents to the court that its plan 
for deintermixture would provide “a badly needed third 
competitive service in each of four cities,” 12 although 
the record contains no findings whatsoever regarding the 
needs of the cities involved. Gerico contends that its de¬ 
intermixture proposal, “unlike a score or more of other 
deintermixture petitions filed with the Commission during 
1955, was not confined to a single city.” 13 However, of 
the five original “pilot” deintermixture cases considered 
by the Commission, four involved proposals affecting more 
than a single city. 14 Gerico recklessly states that it had 
made “unrebutted allegations * * * that intervening VHF 
grants would render the deintermixture proposal moot,” 13 
although at least two parties specifically rebutted such a 
speculative assertion. 16 

1= Gerico brief p. 3. 

13 Gerico brief p. 6 

14 FCC Report and Order of November 10, 1955, 13 Pike & Fischer Rad. 
Reg. 1511. Deintermixture advocates in Peoria suggested the addition of a 
VHF channel to Illipolis; in Evansville, additions to Louisville; in Madison, 
additions to Orangeville, Aurora, and/or Elgin; and in Hartford an additional 
VHF channel was urged for Westerly, Norwich, or New London. 

is Gerico brief p. 9. 

icE.flr., see East Coast Television Corporation’s “Motion To Dismiss ‘Peti¬ 
tions for Leave To Intervene’ and ‘For Stays or for Alternative Relief,’ ” 
p. 4 (R. 4931-4932); South Florida Television Corporation’s “Opposition to 
‘Petition for Leave To Intervene’ and ‘Petition for Stays or for Alternative 
Relief,’ ” p. 3 (R. 4945). 
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With a similar lack of regard for factual presentation, 
it states to the court that “Gerico urged (with unchal¬ 
lenged engineering data in support thereof) that UHF in 
Miami would provide a superior service.” 17 (Emphasis 
added.) Gerico thus disregards a nine-page engineering 
document filed by Biscayne which directly controverted 
Gerico’s claims. (R. 7828-7836.) In fact, Biscayne’s en¬ 
gineering response began with the direct statement that: 
* * The claim of the petitioner that UHF is superior to VHF 
is untenable.” (R. 7828.) Gerico frequently claims that 
its station will be forced off the air by a denial of its 
plea for partial deintermixture, but Biscayne has previ¬ 
ously pointed out to the court the facility with which Gerico 
revises its inconsistent estimates as to what the fuure 
holds for it. 18 

A. The Commission's Action Denying Intervention was in All 

Respects Lawful 

It is difficult to see how Gerico can argue seriously that 
it was denied any right by the Commission’s disposition 
of its request for intervention. Certainly, Gerico thor- 

17 Gerico brief p. 41. 

is In the opposition which Biscayne filed against Gerico’s petition for an 
interlocutory injunction herein, it was stated in footnote 13 on page S: 

“In view of the sweeping allegations of disaster Gerico alleges so un- 
inhibitcdly, it might be enlightening to notice the facility with which 
such allegations in the past have been tailored to the prevailing exigencies. 
Gerico 7 s original ‘deintermixture’ petition demanded that Miami be total¬ 
ly * deintermixed ’ and that a rule be served on existing station WTVJ as 
to why it should not be deprived of its VHF assignment. At that time, 
Gerico told the Commission of the expected loss, describing it thus: 

‘. . . a loss which will immediately occur if WITV (17) and WGBS-TV 
(23) shut down, which they will be forced to do if this petition is not 
granted. . . .’ 

“This was April 14, 1955. When, for tactical reasons, Gerico modified 
its proposal so as not to disturb the existing station, it then told the 
Commission: 

‘... it is believed that UHF can survive and prosper in the area if 
it is not forced to compete with more than one VHF station.’ 

“This, on May, 1955, some 20 days later. On April 14—it would 
surely perish; on May 4—it could survive. 7 7 
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oughly ignored the statute which creates a right of inter¬ 
vention. Section 309(b) of the Act, providing for inter¬ 
vention in adjudicatory proceedings, makes it mandatory 
that requests for intervention be filed “at any time not 
less than ten days prior to the date of hearing.” It fol¬ 
lows as a matter of course that a petition which was sub¬ 
mitted some 17 months after the closing of the record 
could not have been addressed to that right. Moreover, 
even if the request were to be considered as one directed 
to the Commission’s discretion under § 1.388(b) and (d) 
of its rules, Gerico has failed to establish that the denial 
involved an abuse of discretion. 10 To the contrary, the 
granting of intervention at the stage at which Gerico re¬ 
quested it would have been unconscionable so far as the 
rights of Biscayne and the other parties to the compara¬ 
tive proceeding were concerned. 

The requested intervention was simply another device 
utilized by Gerico in its many-pronged effort to prevent the 
Commission from finalizing the adjudicatory proceeding 

19 Section 1.388 of the Commission’s rules provides for intervention for the 
assistance of and at the discretion of the Commission. It states in pertinent 
part: 

“ (b) Any other person desiring to participate in the hearing may file 
a petition to intervene. The petition must set forth the interest of the 
petitioner in the proceedings, must show how such person’s participation 
will assist the Commission in the determination of the issues in question, 
and must be accompanied by the affidavit of a person with knowledge as 
to the facts set forth in the petition. The Commission in its discretion 
may grant or deny such petition or may permit intervention by such 
persons limited to paticular issues or to a particular stage of the pro¬ 
ceeding. 

<( # * » 

“(d) Petitions to intervene under this section must be filed with the 
Commission not later than 15 days after the issues in the hearing have 
first been published in the Federal Register. Any person desiring to file 
a petition to intervene after the expiration of such 15 days must set forth 
the reason why it was not possible to file the petition within the pre¬ 
scribed 15 days. Unless good cause is shown for delay in filing, the 
petition will not be granted.” 

1 Pike & Fischer Rad. Reg. 51:295-51:290. 
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which had commenced early in 1954. In no real sense 
did it represent a bona fide effort on the part of Gerico 
to participate in the comparative proceeding (long since 
terminated) for the purpose of aiding the Commission in 
its judicial function of selecting the best applicant out 
of the four which were seeking the authorization in ques¬ 
tion. The Commission’s language in denying Gerico\s 
dilatory request for intervention adequately serves to lay 
at rest any question concerning the possible abuse of dis¬ 
cretion thereby: 








“Petitioner has set forth no matters showing, in 
conformance with the requirements of Section 1.388(b) 
of our Rules [footnote omitted], how its participation 
will assist us in the determination of this issues speci¬ 
fied in the subject comparative proceeding. Said issues 
do not contemplate interjecting into these adjudicatory 
proceedings (a) matters before us when considering 
the advisability of promulgating rules intended for 
general applicability or (b) matters related to eco¬ 
nomic injury to existing broadcast services. The 
matters asserted by petitioner are: the effect of Chan¬ 
nel 7 and 10 grants in Miami upon petitioner, WGBS- 
TV, upon UHF service in Miami and the Miami area 
and thus upon the public. Petitioner’s interest there¬ 
fore does not concern matters litigated in these com¬ 
parative proceedings. Petitioner, on the contrary, 
seeks prevention of such grants. The threat of eco¬ 
nomic injury resulting from competition through Chan¬ 
nel 7 and 10 grants is not a matter foreign to operators 
of television stations in the same area; it is inherent 
in our system of allocations. By securing a grant at 
the time when other city-wise allocated television chan¬ 
nels are not yet in operation, petitioner who thus reaps 
the benefits of an advantageous position may not later 
complain—in an adjudicatory proceeding involving the 
licensing of another such channel—of a possible loss 
of such position with the later community absorption 
of such additional channels. Accordingly, petitioner’s 
request for intervention of November 29, 1955 cannot 
prevail. ” (R. 5090.) 
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To argue as does Gerico that in the absence of its 
proferred intervention, the Commission was unable to find 
that the public interest would be served by the granting of 
Biscayne’s application is to ignore the very nature of the 
Commission’s rule making powers and the dichotomy be¬ 
tween the two types of Commission functions. The clear 
delineation provided for by the Commission in its Sixth 
Report and Order, approved by this court in the Logans- 
port and Peoples cases, 20 between the rule making function 
of channel allocation on the one hand, and the adjudicatory 
processes of applicant selection on the other would be 
meaningless indeed if intervention in this adjudicatory 
proceeding had been countenanced to permit the advancing 
of Gerico’s rule making objectives. 

B. The Administrative Determination To Finalize the Channel 
7 Adjudicatory Proceeding at a Time When the Commis¬ 
sion Was Considering Various Rule Making Proposals Was 
Completely Within the Commission's Discretion, and Such 
Discretion Was Exercised Lawfully 

Whether the Commission should finalize a long pending 
adjudicatory proceeding in the face of the pendency of 
rule making proposals which might affect the subject 
matter of the adjudicatory proceeding is, in the purest 
sense, an administrative rather than a judicial question. 
In the absence of this power to make its own judgments 
as to the order in which it shall carry out its delegated 
functions, the Commission would be incapable of carrying 
out its manifold duties and effectuating its Congressional 
mandates. As clear and simple as this concept is, it none¬ 
theless encompasses the entire controversy before the 
court herein. 

Gerico’s arguments to this court amount to a claim that 
the Commission was required as a matter of law to suspend 
all adjudicatory proceedings, whatever their status, which 
might conceivably have been in conflict either with its 


20 Supra note 11. 
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specific rule making proposals or the manifold alternatives 
which the Commission had announced it would consider 
in its general rule making proceeding in Docket No. 11532. 

The scope and import of this claim cannot be minimized, 
for, were it valid, it would provide an effective weapon 
for the emasculation of those substantive procedural rights 
which are aimed at administrative finality and at affording 
essential safeguards for the protecton of the rights of 
litigants before the Commission. Conversely, it would 
create rights in third parties, heretofore not countenanced, 
which could all but remove the Commission’s power to 
function according to the standard of the public interest, 
convenience and necessity. 

However, this court has held that it will not undertake 
to impose its judgment on the Commission in the manner 
requested by Gerico and direct the Commission as to how 
to perform its various duties. In Pittsburgh Radio Supply 
House v. FCC, 21 the court considered the claim of a party 
to an adjudicatory proceeding which was based upon the 
hope that the Commission might see fit to alter an existing 
rule of general application. The court stated: 

“This is a matter so wholly of policy under the pro¬ 
visions of the Act and so peculiarly within the special 
and expert knowledge of the Commission that to under¬ 
take to control it judicially would be clearly an im¬ 
pingement upon the jurisdiction of the Commission. 
The Commission has in the past considered whether 
Rule 120 ought to be changed in the manner Pittsburgh 
requests, but no change has been made and, while the 
question may be said to be still open, we have no reason 
to assume it will be changed and certainly no right 
to say that the Commission should suspend its func¬ 
tions pending its determination of that question.” 22 


21 69 App. D.C. 22, 98 F.2d 303 (1938). 

22 69 App. D.C. at 25, 98 F.2d at 306. 
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The Supreme Court settled this question beyond dispute 
in the case of FCC v. WJR, The Goodwill Station, Inc.. 
337 U.S. 265 (1949). It was there claimed that final action 
on a construction permit sought by an applicant should 
be withheld until a pending clear channel rule making pro¬ 
ceeding was concluded. However, the Court stated (337 
U.S. at 272): 

“At the outset we note our complete agreement 
with the Court of Appeals that the Commission was 
under no duty to WJR to postpone final action on 
the Coastal Plains permit until it had disposed of the 
clear channel proceeding. As the court pointed out, 
WJR had no vested right in the ‘supposititious 
eventualities ’ that the Commission at some indeter¬ 
minate time might modify its rules governing clear 
channel stations. Furthermore, the judicial regulation 
of an administrative docket sought by WJR ‘would 
require [the Court of Appeals] to direct the order 
in which the Commission shall consider its cases. ’ And 
this, as the court said, it ‘cannot do.’ 174 F. 2d at 
231. ‘Only Congress could confer such a priority.* 
Federal Communications Commission v. Pottsville 
Broadcasting Co., 309 U.S. 134, 145.” 

Were the law otherwise, it is plain to see how the valid 
functioning of the Commission would be frustrated. Those 
procedures created by the Act which provide for the hold¬ 
ing of hearings and the ultimate issuance of final decisions 
authorizing the construction and operation of stations 
could be ignored in their entirety by parties claiming ag- 
grievement, without reducing one 'whit the capacity of a 
party to wreck subsequently all of the results accomplished 
and all of the safeguards invoked. For, according to Geri- 
co’s theory, one need only request that the Commission 
consider a legislative proposal affecting the subject matter 
of an adjudicatory proceeding in order to bring the adju¬ 
dicatory proceeding to a halt. Not only would the rights 
of the parties be swept aside, but the established agency 
by means of which service to the public is authorized 
would become immediately impotent. 
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By analogy, if the position of Gerico were sustained, one 
would need only to propose a rule reducing allowable 
transmitter power in order to enjoin the issuance of a 
final decision in an adjudicatory proceeding involving an 
application which, in conformance with an existing rule, 
requests power in excess of that which the petitioner 
would like to have permitted. By the simple device of pro¬ 
posing a rule against the use of directional antennae, a 
rule making proponent, even though having waived all 
adjudicatory rights, could prevent the granting of an 
application involving the use of such an antenna. Further 
illustration is not needed to make crystal clear the crip¬ 
pling effect of the claim which Gerico is advancing. 

C. Gerico's Contentions Concerning the Merits of its Rule 
Making Proposal and Features which Allegedly Distinguish 
it from Other Cases are Without Validity or Significance 

This court has been so surfeited with explanations and 
contentions with respect to the nature and purpose of “de¬ 
intermixture” pleas that further treatment of that general 
subject here would not seem to be called for. However, one 
thing is so clear as to make any attempt at factual dis¬ 
tinctions between this and other deintermixture cases an 
imposition on the court. Basically, “deintermixture” is 
a device conceived by UHF operators in an effort to cause 
the Commission to remove, by legislative fiat, the VHF 
competitors which they had every cause to anticipate from 
the day they first sought authority to operate on UHF 
channels. When they foresaw an eventual end to the 
welcomed delay which was occasioned by the necessity of 
the lengthy comparative proceedings involving their VHF 
competitors, UHF operators proposed “deintermixture.” 

In its simplest terms, “deintermixture” is the removal 
from commercial competition of a prospective VHF sta¬ 
tion. Whether the VHF channel is sought to be converted 
to educational use, moved to a different community, or 
deleted altogether makes not a particle of difference in 
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the scheme of the existing UHF operator. Whether the 
market in question already has some VHF service or not 
is of no relevance from the standpoint of the basic ques¬ 
tion presented. Nor is it material to determine the vary¬ 
ing extents to which each advocate has gone in impor¬ 
tuning the Commission in his behalf. In no essential 
criterion is Gerico’s status any different from that of other 
UHF operators which have sought and are seeking de¬ 
intermixture. 

While the briefs in this proceeding are being submitted 
to the court, it is giving en banc consideration to the de¬ 
intermixture questions presented in the Coastal Bend 
cases (Cases No. 13,034 et al.). In view of this fact, Gerico 
on pages 39-42 of its brief takes a patently absurd posi¬ 
tion. It argues that if the Commission is reversed in the 
Coastal Bend cases, it must “a fortiori” be reversed here¬ 
in. However, says Gerico with feigned ingenuousness, if 
the court affirms the Commission in the Coastal Bend 
cases, then there are scores of ways in which this case is 
distinguishable from those. 

The basic facts in Coastal Bend parallel those of this 
case. The gravamen of the complaint alleged in all of these 
cases was the adjudicatory grant of a VHF facility while 
a UHF operator sought by rule making to have the VHF 
channel taken away. As this court stated in denying the 
stay requests in the Coastal Bend cases: 

“This is the sort of quasi-legislative policy decision 
which is virtually immune from attack in the courts. 
Nor is it likely that petitioner will be able to estab¬ 
lish any retroactive invalidity, because of changed 
circumstances or otherwise, in the 1952 channel allo¬ 
cations rule under which the adjudicatory proceedings 
took place. They have thus advanced little to show 
that they are entitled to succeed on the merits of 
their appeals to this court.” 23 

23 Coastal Bend Television Co. v. FCC, U.S. Ct. of App. for D.C. Cir., Febru¬ 
ary 14, 1956 (Cases No. 13,034 ct al.), 13 Pike & Fischer Bad. Reg. 2090, 
2091-2092. 
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This is not the first time Gerico has argued to this court 
that the facts of this case set it apart from others pre¬ 
viously presented. Following this court’s decision on the 
request for stay in Coastal Bend, Gerico in its similar at¬ 
tempt urged (and Biscayne controverted) the claim of 
decisional differences. The court found no such differences. 
The order of this court denying Gerico’s Application for 
Interlocutory Injunction on March 9, 1956 was specifically 
grounded 1 ‘on the authority of the opinion entered Feb¬ 
ruary 14, 1956, in Coastal Bend Television Company v. 
Federal Communications Commission, et al.” 

Fearful that the court will sustain the Commission in 
Coastal Bend, Gerico argues that unlike the situations in¬ 
volved there its “deintermixture” sought to prevent the 
second, not the first VHF in Miami. 24 This, of course, is 
without legal significance, and were this court concerned 
with the wisdom rather than the lawfulness of the Com¬ 
mission’s action, such an argument would only emphasize 
the already existing VHF character of the area in question 
and the implausibility of “deintermixing” it. The next 
argument advanced is confusing indeed, for while Gerico 
found it desirable in its basic presentation to merge Miami 
and Fort Lauderdale as though they were one, it con¬ 
cludes with the argument that Fort Lauderdale—as a 
distinct and separate community—will lose its sole service 
without deintermixture. Thus, another distinction is 
claimed to exist. 25 Even if Gerico’s claims had the virtues 
of consistency and validity, they are unrelated to the ques¬ 
tion of the legality of the Commission’s action. The as¬ 
signment of four VHF and two UHF channels to Miami 
and of two UHF channels to Fort Lauderdale has been a 
part of the Commission’s rules since 1952 and, as a con¬ 
sequence, the posture of Gerico is no different from that 
of all the appellants in the Coastal Bend cases. 

24 Gerico brief p. 39. 

25 Ibid . 
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The contention on page 40 of Gerico’s brief that the 
instant case is distinguishable because the deintermixture 
proposed by Gerico affected more than one city, though 
clearly not material, has nonetheless already been disposed 
of factually. 20 Similarly, arguments concerning the so- 
called “unchallenged” and “uncontroverted” engineer¬ 
ing data which was submitted by Gerico relate only to 
the question originally presented to the Commission, and 
have no bearing on an appellate review of the action 
taken. 27 (Of course, virtually all deintermixture pleas be¬ 
fore the Commisson include, as a matter of advocacy, 
claims of superiority for the plan advocated.) Finally, 
Gerico’s contention on page 40 of its brief that the present 
situation differs from others because of the pendency, at 
the time of the grant of Biscayne’s application, of Gerico’s 
petition for rehearing of the November 10, 1955 denial 
of its rule making proposal, is wholly without merit. Of 
significance here is the fact that the part of that petition 
which did request a stay of the grant of Biscayne’s ap¬ 
plication was denied on the same day on which the appli¬ 
cation was granted. Thus, Gerico’s efforts to distinguish 
an adverse Coastal Bend decision from the instant case 
are seen to be wholly without substance. 

CONCLUSION 

While Gerico has sought to have the Commission par¬ 
tially deintermix the Miami area, the denial of its de¬ 
intermixture petition is not before the court in these 
areas. 28 This case involves the denial of Gerico’s efforts 
to intervene in the adjudicatory proceeding involving 
Channel 7 in Miami, and its efforts to stay the issuance 
of a final decision in that proceeding. 

sc See note 14, supra. 

27 Gerico brief pp. 40-42; see pp. 18-19, supra. 

28 As has been noted supra, the merits of the deintermixture denial is the 
subject of a later appeal filed by Gerico in Case No. 13,314. 
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The C ommi ssion properly denied Gerico’s request for in¬ 
tervention in the adjudicatory proceeding, for such request 
was not filed until long after the record had been closed. 
Similarly the stay denial was proper, for the pendency of 
a rule making request does not halt all adjudicatory cases 
involving the same subject matter. However, Gerico’s ap¬ 
peals must be dismissed. The proper avenue of appeal 
open to it was pursuant to § 402(b) (6) of the Act; Gerico’s 
failure to file a prior petition for reconsideration under 
§ 405 of the Act is fatally defective. 

Respectfully submitted, 

D. M. Patrick 
Lester Cohen 
Stanley S. Harris 
810 Colorado Building 
Washington 5, D. C. 
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Of Counsel: 

Hogan & Hartson 
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QUESTIONS PRESENTED 

[Cases No. 13,154 and 13,155 are governed by stipulated 
sets of questions presented. Case No. 13,314 was added to 
this consolidated proceeding after the submission of briefs 
in Cases No. 13,154 and 13,155. Despite the addition of a 
totally new case, appellant-petitioner Gerico has submitted 
neither a supplemental statement of questions presented 
nor a supplemental brief. In view of these circumstances, 
no further statement of questions presented is submitted 
herewith. The contents of this supplemental brief are di¬ 
rected to the merits of the overall proceeding and should 
be considered in conjunction with intervenor’s original 
brief.] 


IN THE 

United States Court of Appeals 

foe the District of Columbia Circuit 

No. 13,154 

Gerico Investment Company, Appellant, 

v. 

Federal Communications Commission, Appellee, 
Biscayne Television Corporation, Intervenor. 

No. 13,155 

Gerico Investment Company, Petitioner, 

v. 

United States of America and 
Federal Communications Commission, Respondents, 
Biscayne Television Corporation, Intervenor. 

No. 13,314 

Gerico Investment Company, Petitioner, 

v. 

United States of America and 
Federal Communications Commission, Respondents, 
Biscayne Television Corporation, Intervenor. 

On Appeal and Petitions for Review from the 
Federal Communications Commission 

SUPPLEMENTAL BRIEF FOR INTERVENOR 

COUNTER-STATEMENT OF THE CASE 

On June 2,1956, intervenor and appellee-respondent sub¬ 
mitted briefs directed to Cases No. 13,154 and 13,155. In 
its brief, intervenor Biscayne took the position that both 
of those cases were jurisdictionally defective and should 
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be dismissed. However, in addition to advancing jurisdic¬ 
tional arguments, Biscayne also presented its views as to 
the merits of those two cases. 

After the briefs had been submitted in Cases No. 13,154 
and 13,155 the parties became convinced that Gerico’s April 
26, 1956 petition for review in Case No. 13,314 should be 
considered by the court at the saine time as the two earlier 
cases. Accordingly, on August 28, 1956, the parties filed 
a joint motion to consolidate all three cases. This motion 
was granted on September 1(>, 1956. 

In Case No. 13,314, Gerico challenges the validity of the 
Commission’s denial of its petition for deintermixture of 
UHF and VHF television channels in the Miami area. 
Gerico sought deintermixture in Miami even though its 
UHF station is in Fort Lauderdale, not Miami, and even 
though there have been four VHF channels assigned to 
Miami since 1952. 

The Commission denied Gerico’s petition for deinter¬ 
mixture on November 10, 1955. Thereafter, Gerico filed a 
petition for reconsideration of such action, and its petition 
for reconsideration was denied on February 29, 1956. The 
latter denial gave rise to its petition for review in Case 
No. 13,314. 

Initially, Gerico also sought review in Case No. 13,314 of 
the Commission’s refusal to stay the grant of new VHF 
stations pending the outcome of the Commission’s nation¬ 
wide deintermixture proceeding in Docket No. 11,532. How¬ 
ever, that nationwide proceeding was concluded by the Com¬ 
mission on June 25, 1956. (13 Pike & Fischer Rad. Reg. 
1571.) Thus, the stay matter is now moot. 

Petitioner Gerico has elected to stand upon its earlier 
brief, and has made no supplemental filing herein. This 
supplemental brief on behalf of intervenor has been filed 
in order to clarify the effect of the later appeal (Case No. 
13,314) upon the two earlier cases. It is requested that this 
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supplemental brief be considered in conjunction with inter- 
venoms earlier brief, rather than in lieu thereof. 

SUMMARY OF ARGUMENT 

As argued in intervenor’s original brief, it is submitted 
that Cases No. 13,154 and 13,155 are jurisdictionally defec¬ 
tive and should be dismissed. Should the court disagree, 
and examine into the merits of those two cases, it is dear 
that the Commission committed no reversible error and 
that its actions should be affirmed. These points were pre¬ 
sented in detail in int erven oris prior brief, and, with the 
exception of noting the recent decision of this court in the 
case of Coastal Bend Television Co. v. FCC, 234 F. 2d 686 
(D.C. Cir. 1956), shall not be dealt with again. 

Case No. 13,314, the most recently consolidated case here¬ 
in, is properly before the court insofar as it challenges the 
Commission’s denial of Gerico’s petition for deintermix¬ 
ture of the Miami area. However, this court’s recent deci¬ 
sion in the Coasted Bend cases, supra, completely disposes 
of Gerico’s arguments. On June 7,1956 the court en banc 
released its decision in those cases, and that decision is not 
only controlling herein but in fact is dispositive of the in¬ 
stant proceeding. The Coastal Bend opinion so completely 
affirms the Commission rulings which Gerico is attacking 
herein that Gerico did not even bother to file a supplemental 
brief after the Coasted Bend decision was released. 

ARGUMENT 

The Coastal Bend Decision. Answers Every Substantive Argu¬ 
ment Advanced by Gerico in These Cases, and Affirms the 
Commission Action Here Under Review 

In its only brief herein, submitted to the court five days 
prior to the decision of the Coasted Bend cases, Gerico made 
an argument which was patently anomalous. It quite cor¬ 
rectly argued that if the court should reverse the Commis¬ 
sion in the Coasted Bend cases, then it should likewise re- 
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verse the Commission herein. On the other hand, however, 
Gerico argued without reason that an affirmance in Coastal 
Bend would make this case completely distinguishable from 
that one. 

Such an argument is nonsense. The cases either are alike 
or they are not. In fact they are alike, and in fact Gerico 
has advanced exactly the same arguments as did the peti¬ 
tioner-appellants in the Coastal Bend cases. 

In the Coastal Bend cases, as here, UHF operators sought 
the removal of long-assigned VHF channels on which com¬ 
petitors had not been able to commence operations because 
of the delays of comparative hearings. The Commission 
denied their requests, as it did Gerico’s, and the court af¬ 
firmed such action. 

In the Coastal Bend cases, as here, UHF operators sought 
to intervene in adjudicatory proceedings long after the 
closing of the records therein and sought to stay adjudica¬ 
tory proceedings solely on the grounds that they (the UHF 
operators) had instituted rule making proceedings affect¬ 
ing the subject channels of the adjudicatory proceedings. 
The Commission refused those requests, as it did Gerico’s, 
and the court affirmed such action. 

The only distinguishing factor between the Coastal Bend 
cases and the instant proceeding is that Gerico has even 
fewer equities in its favor. Gerico ’s UHF station is 25 
miles from Miami, in Fort Lauderdale. Further, four VHF 
channels have been assigned to Miami since the release of 
the Commission’s Sixth Report and Order in April of 1952. 
(1 Pike & Fischer Rad. Reg. 91:599.) Thus, Gerico was 
an outsider seeking to deintermix a predominantly VHF 
market solely for reasons of competitive self-interest. 

The court’s Coastal Bend decision was unanimous.* The 
opinion is a succinct yet comprehensive one which com- 


* Judge Bazelon concurred in the result only, but issued no separate opinion. 
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pletely disposes of the substantive contentions advanced 
herein by Gerico. 


CONCLUSION 

Cases No. 13,154 and 13,155 are jurisdictionally defective 
for reasons set forth in intervenor’s original brief, and 
should be dismissed. Case No. 13,314 is properly before 
the court as to the Commission’s denial of Gerico’s de- 
intermixture petition, but the court’s Coastal Bend decision 
is dispositive of the issues herein and the Commission’s 
rulings should be affirmed. 

Respectfully submitted, 

D. M. Patrick 
Lester Cohen 
Stanley S. Harrts 
810 Colorado Building 
Washington 5, D. C. 

Attorneys for Intervener 

Of Counsel: 

Hogan & Hartson 

Washington, D. C. 


September 15,1956 


